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BEFORE THE HON’BLE NATIONAL GREEN TRIBUNAL

WESTERN ZONE BENCH AT PUNE

ORIGINAL APPLICATION NO. 66 OF 2014

IN THE MATTER OF:

COLVA CIVIC AND CONSUMER FORUM ... APPLICANT

VERSUS

GOA COASTAL ZONE MANAGEMENT AUTHORITY & ORS.

... RESPONDENTS

REJOINDER TO THE REPLY BY RESPONDENT NOS. 3 & 4 DATED

19.01.2024 ON BEHALF OF THE APPLICANT

MOST RESPECTFULLY SHOWETH:

1.

That the Applicant had filed the above-titled Original Application regarding
the blatant violation of the Coastal Regulation Zone Notification, 1991
(hereinafter referred to as ‘CRZ Notification, 1991") arising out of the
construction of a resort of Respondent No. 3 and 4 in Survey No. 23/13 and
23/17 in Colva Village, Salcete Taluka, Goa. The said resort had been
constructed in the prohibited zone of No Development Zone within 200 m of

the High Tide Line in CRZ-III area of the CRZ Notification, 1991.

. That this Rejoinder is being filed in response to the Reply dated 19.01.2024

by the Respondent Nos. 3 & 4, i.e. M/s Tonia Estate Resorts Pvt. Ltd. and
Shri Alexio Sequeira (hereinafter referred to as ‘Project Proponent’). At the
outset, the Applicant denies the contents of the Reply filed by the
Respondent Nos. 3 & 4 unless expressly admitted or are a matter of record.
The Applicant reiterate that all facts and submissions made in the Original
Application, to be true and correct and same may be read as part of the

instant rejoinder and are not being repeated for the sake of brevity.



PRELIMINARY SUBMISSIONS:
. That the Applicant is making the following preliminary submissions and
objections to the contentions of the Respondent No. 3 and 4 raised in the
Reply:
. The Respondent No. 3 and 4 misled by not stating that the
Structures present in Survey No. 23/13 and 23/17 were not
granted valid permission by any of the authority till 1991:
a. That no valid permission was granted by any authority for the
purpose of construction at Survey No. 23/13 and 23/17 of Colva
Village, Salcete Taluka, Goa. Any permission granted, was
withdrawn or lapsed and never came into effect. It submitted that
on the contrary there are letters which expressly stated that no
permission can be granted for construction on the site in question
in the light of the fact that the area falls within No Development
Zone. That for the purpose of understanding the brief background
of the case, the following events would be important for
consideration:
i. 5.05.1981: The Respondent No. 2, Office of the Village Panchayat,
Colva-Salcete had issued a construction license for a tourist resort

at Colva Beach to the M/s Progressive Estate Developers.

A copy of the Construction License dated 5.05.1981 along with a true
typed copy is annexed herewith as ANNEXURE A-1.

ii. 1.06.1981: Thereafter, conversion sanad was issued by the

Collector of Goa in favour of the M/s Progressive Developers for

the construction of a ‘Tourist Complex’. It is submitted that only a

part of the land bearing Survey No. 23/13 and 23/17 was allowed

to be converted. Further, the Conversion Sanad also mentioned

conditional No. 4 which required that the construction in the

permitted plot must be completed within one year of the issuance
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of the Sanad, failing which the Sanad would be deemed to be
lapsed. The relevant portion is reproduced below:
"4. Building time limit—The applicant shall within one year
from the date hereof, complete the said plot construction of
building of a substantial and permanent, description, failing
which the said period is extended by the Collector from time
to time, the permission granted is deemed to be lapsed.”
It is further submitted that the Conversion Sanad dated 1.06.1991 was
issued with the condition that a land of 3.3 mtr from all side of the plot
boundary would be given access over to the Government. The relevant
portion is reproduced below:
"7, ...
The conversion is allowed leaving 3.3 m from all sides of
the plot boundary with a condition that permission for
construction of building will not be given until an access
to the property is made available, after acquisition of
land by the Government.”
A copy of the Conversion Sanad dated 1.06.1981 is annexed herewith as
ANNEXURE A-2.

iii. 11.08.1981: The Chief Town Planner sent a letter to the Sarpanch
of Village Panchayat, Colva- Salcete objecting to the license issued
to M/s Progressive Developers. It was stated that Section 5 of the
Village Panchayat Rules require that both land development and
building plans were required to be approved by the Town Planning
Department. Therefore, they requested to send the file of the
concerned project to the relevant department for verification.

Thereafter, the Office of the Village Panchayat sent the concerned

file to the Town Planning Department on 26.09.1981.

A copy of the letter dated 11.08.1981 sent by the Chief Town Planner to the
Sarpanch of Village Panchayat, Colva- Salcete along with a true typed copy
is annexed herewith as ANNEXURE A-3.

iv. 18.11.1981: The Chief Town Planner wrote a letter to the Office of

Village Panchayat stating that the license should not have been
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issued unless some part of the Survey No. 23/13 and 23/17 of the
proposed project was acquired by the Government. The file was
returned to the Village Panchayat Office. Relevant portion of the
letter is reproduced below:

"With reference to the subject cited above, this is to
inform you that the conversion of use of land for the
const. of the hotel building in sub-division no. 13 and 17
or S.No. 23 of Colva was recommended under condition
that the permission for const. of building will not be
given until an access to the plot is made available after
acquisition of land by the Government. The same
condition has been incorporated on the sanad issued by
the Collector. As such the license should not have
been issued until the land under proposed access
is acquired by the Government. This is contrary to
the Sanad issued.

The file is returned herewith keeping one set for this
office records.”
A copy of the letter dated 18.11.1981 sent by the Chief Town Planner to the
Office of Village Panchayat along with a true typed copy is annexed
herewith as ANNEXURE A-4.

v. 5.12.1981: The Office of the Village Panchayat sent a letter to M/s
Progressive Developers stating that in view of the above-
mentioned letter dated 18.11.1981, the license should not have
been issued until the land was acquired by the Government. Such
issuance of the construction license was contrary to the Sanad
issued. The concerned Project Proponent was further directed to
comply with the said conditions, and apply for a new construction
license. The relevant portion is reproduced below:

"That the conversion of use of land for the conversion of
the Hotel Sub-division No. 13 & 17 Survey No. 23 Colva
was recommended under condition that permission for
construction of building will not be given until an access
to the plot is made available after acquisition of land by
the Govt. The said condition has been incorporated on
the Sanad issued by the Collector. As is applicable, the
license should not have been issued until the land under

proposed access is acquired by the Government. This is
contrary to the Sanad issued.
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In view of what is stated above this Panchayat hereby
request you to comply with the above requirements
before starting the construction.

Therefore, you are requested to comply with above
observations raised by Town Planning Dept. and apply to
this office for necessary fresh construction license. This
Panchayat regrets for the inconvenient caused to you.”

A copy of the letter dated 5.12.1981 sent by the Office of Village Panchayat

to the M/s Progressive Developers along with a true typed copy is annexed

herewith as ANNEXURE A-5.

Vi.

7.03.1985: The Chief Town Planner sent a letter to the Under
Secretary, Department of Law complaining that the Village
Panchayat had informed the Chief Town Planner that no extension
to the construction license had been issued. Further, it was also
mentioned that the CTP directed the Village Panchayat to not
issue the construction license. However, the Village Panchayat
office renewed the construction license for the project on
15.09.1984 without abiding by the instructions issued by the Town

Planning office. The relevant portion is reproduced below:

“Further to add that the Village Panchayat of Colva vide
their letter ref. no. VPCR/69/84-85 dt. 18.5.84 informed
this office that no extension to the construction licenses
has been issued by them and under letter ref. no.
DJ/3782/3695/84 dt. 4.8.84 the Panchayat was directed
not to give permission for the same if/any attempt to
construct the buildings is made by the applicant.

Inspite of our clear instructions, it is noticed that
the Village Panchayat has renewed the license for
the same project under Jletter ref. no.
VP/SVC/135/84 dt. 15.9.84. it is noticed that the
Village Panchayat does not abide to the
instructions issued by this office. Hence action, if
any, may be taken against the V.P. at your end.
Recently, the M/s Progressive Estate Developers have
submitted revised plans of proposed project. These plans
have to be placed first before ECC/EDC for their
approval. ...”

A copy of the letter dated 7.03.1985 sent by the Chief Town Planner to the

Under Secretary, L.AW.D. along with a true typed copy is annexed

herewith as ANNEXURE A-6.
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vii. 24.02.1986: The Chief Town Planner sent a letter to the Office of
Village Panchayat stating that they had no objection to the
construction of the structures with certain conditions. The
condition no. 1 and 3 mentioned in the letter was that:

"1. The Applicant should cede the land in the north with total of 3,500
sq.mzts. to the Govt. for open space (3100 sq. mts including 6 m wide
road).

3. The Party should obtain necessary permission for conversion from the
Collector of Goa and other concerned departments and also obtain
license from the local authority.”

It is submitted that until that point, even after repeated reminders as

stated above, no new conversion sanad was issued and the concerned

land has not been converted till date.

A copy of the letter dated 24.02.1986 sent by the Chief Town Planner to the
Office of Village Panchayat along with a true typed copy is annexed
herewith as ANNEXURE A-7.
viii. 8.12.1988: The Hon’ble High Court of Bombay- Panaji Bench in a
case titled Prof. Sergio Carvalho v. State of Goa & Ors. in
W.P. No. 367 of 1988 directed that the Government authorities
would ensure that no construction is made on 200 meters stretch
of high tide line. The relevant part of the order is reproduced here
for reference:
"16. ... We hope that hereafter the Government
authorities would ensure that in no case any construction
of development is made on this stretch of 200 metres
from high tide line and the authorities should enforce this
rule strictly not only in the case of project of respondent
No. 3 but any other project which is undertaken or will
be undertaken hereafter in the State of Goa. Restrictions
must be strictly enforced as long as Government of India
has not relaxed the condition of "no development zone
within the area of 200 metres.”
A copy of the relevant portion of the judgement dated 8.12.1988 in W.P.
No. 367 of 1988 titled Prof. Sergio Carvalho v. State of Goa & Ors. is

annexed herewith as ANNEXURE A-8.
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ix. 28.03.1990: The Chief Town Planner sent a letter to the then

Science, Technology and Environment Department mentioning the
proposal for swimming pool and ancillary uses in the portion of
land which was earlier meant to be surrendered to the
Government. The letter clearly stated that the entire plot is within
200 of HTL, and restriction of 200 mts came in force with effect
from 22.08.86 and no construction is permitted. In Para 7 of the
letter it is stated that:

"7) However, after detailed scrutiny of the plans, it was
found that the whole plot falls within 200 mts. of HTL
and the decision regarding 90 mts./200 mts. was yet to
be finalized by the Government at that time. It was also
observed that the plans have to be submitted to the IMC
for approval.

Meanwhile, the restriction of 200 mts. came into force
(with effect from 22/8/86). As per this, no
construction/development is to be permitted within 200
mts. of HTL. The opinion of Law Department was also
sought vide this office letter dated 22/5/89 for approval
of swimming pool within 200 mts. of HTL with reference
to High Court judgement in Ramada case. The same is
awaited.”

A copy of the letter dated 28.03.1990 sent by the Chief Town Planner to the
STE Department along with a true typed copy is annexed herewith as
ANNEXURE A-9.

X. 8.05.1990: The Southern Planning and Development Authority

undertook a site inspection on 8.5.1990 and observed that the
structures had extended and constructed more cottages.
Therefore, the said Department issued a show-cause notice
alleging ‘extension and construction of cottages’ Further, the
Hon’ble High Court in the above-mentioned judgement dated
8.12.1988 in Prof. Sergio Carvalho (Supra) had clearly denied any
construction to be undertaken within the 200 m HTL. Despite that
direction in the said case, the then Project Proponent undertook

construction activity, and hence, show cause notice was issued.



A copy of the show-cause notice dated 8.05.1990 along with a true typed

copy is annexed herewith as ANNEXURE A-10.

Xi.

19.02.1991: The Coastal Regulation Zone Notification, 1991 was

notified by the Ministry of Environment and Forest under which
coastal stretches influenced by tidal action (in the landward side)
up to 500 m from the High Tide Line were declared as Coastal
Regulation Zone. According to the Para 6(2), CRZ-III (ii) in
Annexure I, CRZ Notification, 1991, the area up to 200 m of the
High Tide Line is to be earmarked as No Development Zone and
no construction is permitted within this NDZ except for “repairs of
existing authorized structures not exceeding existing FSI, existing
plinth area and existing density. “The relevant provision is
reproduced below:

"6(2) ...

CRzZ-IIT

(i) The area upto 200 metres from the High Tide Line is to be

earmarked as ‘No Development Zone’. No construction shall be

permitted within this zone except for repairs of existing

authorised structures no exceeding existing FSI, existing plinth

area and existing density. However, the following uses may be

permissible in this zone- agriculture, horticulture, gardens,

pastures, parks, playfields, forestry and salt manufacture from
sea water.”

A copy of the CRZ Notification, 1991 is annexed herewith as ANNEXURE A-

11.

Xii.

21.02.1991: The Southern Planning and Development Authority
undertook another site inspection on 21.02.1991 and observed
that there was unauthorized construction of buildings, cottages,
compound wall and swimming pool on the concerned plot without
undertaking permission from the said authority and hence, issued
a show-cause notice alleging ‘construction of buildings, cottages,
compound wall and swimming pool without prior approval of this

authority’.
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A copy of the show-cause notice dated 21.02.1991 along with a true typed
copy is annexed herewith as ANNEXURE A-12.

xiii. 27.03.1991: That based on the above-mentioned site inspection
undertaken on 21.02.1991 mentioned in the above show-cause
notice 21.02.1991, the Southern Planning and Development
Authority issued another show-cause notice alleging “(a) carrying
out development of construction of main building consisting of G
plus 1 story & portion of which is having a basement floor; (b)
construction of number of structures such as power house,
dressing room, check post etc., (c) construction of swimming pool

and (d) addition to the existing villas.”

A copy of the show-cause notice dated 27.03.1991 along with a true typed
copy is annexed herewith as ANNEXURE A-13.

b. That based on the above letters, no construction of the structures
could have been raised as no authority had granted permission for
the same. Further, the above-mentioned judgement in Prof. Sergio
Carvalho v. State of Goa & Ors. as well as the Para 6(2), CRZ-III (ii)
in Annexure I, CRZ Notification, 1991 had clearly denied construction
of any structure within 200 m of the HTL. Yet, new structures were
constructed including swimming pool and others, after the passing of
the above-mentioned judgement of the Hon'ble High Court and the
enforcement of the CRZ Notification, 199, which are a clear violation
of the same and therefore, show-cause notices were issued.

II. Respondent No. 3 and 4 undertook complete reconstruction in the
name of repair which is not permitted under the No Development
Zone of the CRZ Notification, 1991:

a. That without prejudice to the above submissions and objections that
any structure that may have come up prior to the enforcement of the

enforcement of the CRZ Notification, 1991 was illegal, it is submitted
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that allowing reconstruction of the structure on the Survey Number
13/23 and 17/23 falling within 200 meters of HTL is in violation of
CRZ Notification, 1991.

b. That as per Para 6(2), CRZ-III (ii) in Annexure I, CRZ Notification,
1991, it is stated that the area up to 200 m of the High Tide Line is
to be earmarked as No Development Zone and no construction is
permitted within this NDZ except for “repairs of existing authorized
structures not exceeding existing FSI, existing plinth area and
existing density. “Thus, CRZ Notification of 1991 only allowed repair
of existing authorized structures within 200 m NDZ if they were
authorized before 1991. The relevant provision is reproduced below:

"6(2) ...
CRZ-IIT
(i) The area upto 200 metres from the High Tide Line is to be
earmarked as ‘No Development Zone'. No construction shall be
permitted within this zone except for repairs of existing
authorised structures no exceeding existing FSI, existing plinth
area and existing density. However, the following uses may be
permissible in this zone- agriculture, horticulture, gardens,
pastures, parks, playfields, forestry and salt manufacture from
sea water.”
Therefore, it is pertinent to note that the illegal structures cannot claim any
relief of repair. Further, reconstruction is not allowed in authorized
structures.

c. It is submitted that in the present case, the existing structures are
illegal since before the 1991 CRZ Notification was enforced. Further,
the Project Proponent had entirely demolished the concerned
structures in the name of repair, and reconstructed structures with
an evidently larger plinth area.

d. It is submitted that from the Map annexed in Annexure-17 makes it
clear that the entire structures were changed in size and shape from

the original plans. Therefore, it can be seen from the map that the

Project Proponent had undertaken reconstruction in the name of
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repair, which is a clear violation of the above-mentioned provision of
the CRZ Notification, 1991.

That according to the Hon’ble Supreme Court judgement dated
27.02.2013 titled Esha Ekta Apartments Coop. Housing Society
Ltd. v. Municipal Corpn. of Mumbai, [(2013) 5 SCC 357],
equitable jurisdiction for regularization of illegal and unauthorized
construction cannot be encouraged.

56. In view of the above discussion, we hold that the
petitioners in the transferred case have failed to make
out a case for directing the respondents to regularise the
construction made in violation of the sanctioned plan.
Rather, the ratio of the above noted judgments and, in
particular, Royal Paradise Hotel (P) Ltd.v. State of
Haryana [(2006) 7 SCC 597] is clearly attracted in the
present case. We would like to reiterate that no authority
administering municipal laws and other similar laws can
encourage violation of the sanctioned plan. The courts
are also expected to refrain from exercising
equitable jurisdiction for regularisation of illegal
and unauthorised constructions else it would
encourage violators of the planning laws and
destroy the very idea and concept of planned
development of urban as well as rural areas.”

Therefore, based on the above-mentioned judgement, such illegal

construction undertaken by the Project Proponent cannot claim equity.

A copy of the relevant portion of the judgement dated 27.02.2013 titled

Esha Ekta Apartments Coop. Housing Society Ltd. v. Municipal

Corpn. of Mumbai, [(2013) 5 SCC 357] is annexed herewith as

ANNEXURE A-14.

f.

That further according to the Shanti Sports Club v. Union of
India [(2009) 15 SCC 705], the Hon’ble Supreme Court held that
authorities must take a serious view of the menace of illegal and
unauthorised constructions as such activities are causing irreparable
harm to the planned development. The relevant portion is

reproduced below:
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/4. ...This Court has, from time to time, taken
cognizance of buildings constructed in violation of
municipal and other laws and emphasised that no
compromise should be made with the town planning
scheme and no relief should be given to the violator of
the town planning scheme, etc. on the ground that he
has spent substantial amount on construction of the
buildings, etc. [K. Ramadas Shenoy v. Town Municipal
Council, Udipi [(1974) 2 SCC  506] , G.N.
Khajuria v. DDA [(1995) 5 SCC 762] , M.I. Builders (P)
Ltd. v. Radhey Shyam Sahu [(1999) 6 SCC 464] , Friends
Colony Development Committee v. State of
Orissa [(2004) 8 SCC 733] , M.C. Mehta v. Union of
India [(2006) 3 SCC 399] and S.\\V.
Chandrashekar v. State of Karnataka [(2006) 3 SCC 208]
/.

75. Unfortunately, despite repeated judgments by this
Court and the High Courts, the builders and other
affluent people engaged in the construction activities,
who have, over the years shown scant respect for
regulatory mechanism envisaged in the municipal and
other similar laws, as also the master plans, zonal
development plans, sanctioned plans, etc. have received
encouragement and support from the State apparatus.
As and when the courts have passed orders or the
officers of local and other bodies have taken action for
ensuring rigorous compliance with laws relating to
planned development of the cities and urban areas and
issued directions for demolition of the
illegal/unauthorised constructions, those in power have
come forward to protect the wrongdoers either by
issuing administrative orders or enacting laws for
regularisation of illegal and unauthorised constructions in
the name of compassion and hardship. Such actions
have done irreparable harm to the concept of planned
development of the cities and urban areas. It is high time
that the executive and political apparatus of the State
take serious view of the menace of illegal and
unauthorised constructions and stop their support to the
lobbies of affluent class of builders and others, else even
the rural areas of the country will soon witness similar
chaotic conditions.”

In light of the above-mentioned judgement of the Hon’ble Supreme Court,
the unauthorized construction of the Project Proponent cannot be

regularized as it has not been granted any permission even before the CRZ

Notification, 1991 was enforced.

A copy of the relevant portion of the judgement in Shanti Sports Club v.
Union of India [(2009) 15 SCC 705] is annexed herewith as

ANNEXURE A-15.

567



568

22,

23.

13

PARA WISE REPLY:
That the contents of Para 1 of the reply by Respondent No. 3 and 4 need

no reply.

That the contents of Para 2 of reply by respondent No. 3 and 4 are denied.
It is denied that structure in question has come up in existence in the year
1986/87. It is further denied that the project proponent has all the
permissions. The contents of preliminary submissions may be read as part
of reply to this para also and is not repeated here for the sake of brevity.
However it is submitted that the letter dated 18.11.1981 wherein the Chief
Town Planner had raised objections that the construction license could not
have been issued without giving access of 3,500 sq. m of land to the
Government. It was only on noting that the Respondent No. 2 defied the
instructions of the Chief Town Planner, that it sent a complaint to the Under
Secretary, Department of Law on 7.03.1985. Further, the letter dated
24.02.1986 was granted with the condition that a land of 3,500 sq. m
would be handed over to the Government and necessary conversion sanad
would be required to be obtained from the Collector. However, no new
conversion sanad was issued and the concerned land has not been
converted till date. Further the letter dated 28.03.1990 of the Chief Town
Planner, who had categorically denied permission in light of the judgement
of the Hon’ble High Court of Bombay in Prof. Sergio Carvalho (Supra) as
well as the show cause notices dated 8.05.1990, 21.02.1991 as well as
27.03.1991 issued by the Southern Planning and Development Authority
clearly shows that there was no construction in 1986/87 or any valid

permission was in existence.

24.That the contents of Para 3 to 30 of the brief facts are not denied to the

extent of it being matter of record. It is submitted that the Project
Proponent has annexed various letters to show the existence of the

property prior to 1991. However, as per the Preliminary Submissions in Para
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3(I)(a) of the Rejoinder, the Applicant has submitted letters which show
that no valid permission had been granted to the resort prior to CRZ
Notification, 1991 was even enforced. The contents of preliminary
submissions may be read as part and parcel of this para also which clearly
shows that no valid permission was in existence for undertaking

construction in the site in question.

25.That the Project Proponent has conveniently referred to specific letters only
which could show that the concerned structures were authorized. The
Project Proponent has deliberately concealed the letters dated 18.11.1981
wherein the Chief Town Planner had raised objections that the construction
license could not have been issued without giving access of 3,500 sq. m of
land to the Government. It was only on noting that the Respondent No. 2
defied the instructions of the Chief Town Planner, that it sent a complaint to
the Under Secretary, Department of Law on 7.03.1985. Further, the
reliance of the Project Proponent on the letter dated 24.02.1986 is also
incorrect as the concerned letter was granted with the condition that a land
of 3,500 sq. m would be handed over to the Government and necessary
conversion sanad would be required to be issued in by the Collector.
However, no new conversion sanad was issued and the concerned land has
not been converted till date. The Project Proponent has failed to note the
letter dated 28.03.1990 of the Chief Town Planner, who had categorically
denied permission in light of the judgement of the Hon’ble High Court of
Bombay in Prof. Sergio Carvalho (Supra) as well as the show cause notices
dated 8.05.1990, 21.02.1991 as well as 27.03.1991 issued by the Southern

Planning and Development Authority.

26.That the contents of Para 6 is denied except which are matter of record. It
is denied that the structure on Survey No. 23/13 and 23/17 was completed
in the year 1986. It is clear from the letter dated 24.02.1986 by Chief Town

Planner about allowing construction with certain conditions. Therefore, it is
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clear that by that time no permission is there for undertaking any
construction and thus, the respondent No. 3 and 4 could not have done any
kind of construction at the site in question. Further, letter dated 28.03.1990
by Chief Town Planner clearly mention that no permission can be granted at
the site in question as restriction on construction from 200 meters of HTL

was enforced by Hon'ble High Court.

27.That the contents of Para 7 and 8 are not denied to the extent which are

matter of record. However, it is denied that there was any legally approved
structure was in existence prior to 1991. It is also denied that the invoice or
bill issued by Penthouse will not make any illegal structure as a valid
structure. The contents of preliminary submissions may be read as part and
parcel of this para also which clearly shows that no valid permission was in

existence for undertaking construction in the site in question.

28.That the contents of Para 9 are not denied except for the statement that

the concerned structures were authorized prior to the CRZ Notification,
1991 and reconstruction is permissible within the CRZ-III area. It is
submitted that as per the documents submitted in above-mentioned Para
3(I)(a) of this Rejoinder, the authorities had not granted any permission for
the construction of the resort. Further, the Hon’ble High Court in the above-
mentioned order in Prof. Sergio Carvalho v. State of Goa & Ors. had denied
for allowing any construction within the 200 m HTL even before the CRZ

Notification, 1991 was enforced.

29.That the contents of Para 10 are not denied to the extent which are matter

of record. However, it is denied that the endorsement of structure by
GSCCE will make it a valid structure in the eyes of law. The letters referred
in the preliminary submissions very well clarify that no valid permission was
in existence prior to 1991 for the construction in question. It can be further

seen from the show cause notices dated 8.05.1990, 21.02.1991 and



16 571

27.03.1991, mentioned above, that the concerned structures were shown
to be unauthorized for not taking permission from the Southern Planning

and Development Authority.

30.That the contents of Para 14 are matter of record. However, it is submitted
that permission granted by Respondent No. 1 through letter dated
18.05.2006 was only for repairs and renovations of the structures existing
in Survey No. 23/13 and 23/17 of Colva village, Salcete Taluka, Goa.
(Annexure 2, Pg. No. 19). Further, on the contrary, the Project
Proponent completely undertook demolition and reconstruction of the entire
structures and failed to note that such a construction was not ‘repair’, which
is violative of the Para 6(2), CRZ-III (ii) in Annexure I, CRZ Notification,
1991. Tthe concerned structures are within 200 m of High Tide Line of the
CRZ Notification, 1991 where no new construction is permissible. Only
repair is permissible. According to the Para 6(2), CRZ-III (ii) in Annexure I,
CRZ Notification, 1991, it is stated that the area up to 200 m of the High
Tide Line is to be earmarked as No Development Zone and no construction
is permitted within this NDZ except for ‘repairs of existing authorized
structures not exceeding existing FSI, existing plinth area and existing
density. “Thus, it is clear from the above quoted provisions of the CRZ
Notification that only repairs can be permitted of existing structures within
200 m NDz if they were authorized before 1991. The relevant provision is

reproduced below:

"6(2) ...

CRZ-IIT
(i) The area upto 200 metres from the High Tide Line is to be
earmarked as 'No Development Zone'. No construction shall be
permitted within this zone except for repairs of existing
authorised structures no exceeding existing FSI, existing plinth
area and existing density. However, the following uses may be
permissible in this zone- agriculture, horticulture, gardens,

pastures, parks, playfields, forestry and salt manufacture from
sea water.”
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However, it is submitted that in the present case, the existing structures are
illegal since before the 1991 CRZ Notification was enforced. Further,
reconstruction is not permissible under the above-mentioned provision, only
repair of existing authorized structure is permissible. Since, the structures
were not permitted for construction by the authorities before the CRZ
Notification, 1991 was enforced, no repair work could have been issued in

favour of the Project Proponent.

4

That the Project Proponent, had in the name of ‘repair/renovation
(Annexure 2, Pg. 19) had completely demolished the previous structures
and in place constructed new and expanded version of the old structures,
effectively exceeding the plinth area. The Applicant had previously annexed
a superimposed Map dated 13.08.2013 (Annexure A-17 of this Rejoinder)
prepared by Architect Jose Carlos Da Veiga Gracias and submitted to the
Respondent No. 2- Village Panchayat (Annexure 14, Pg. 57) showing the
structures that were approved in 1986, and plans approved in 2006 and
2007. It is clear from the said map that the entire design of the original
buildings constructed in 1986 had been razed down, and new buildings with
expanded area were constructed. Even the direction of the original
buildings were changed from a semi-circle formation to uniform rows. That
it is clear from the above diagram, that as per the original plans only five
structures named ‘B’ and building named ‘X’ were approved for
construction. The Applicant is annexing coloured maps alongwith a map

prepared by the Applicant for clarity.

A copy of the letter dated 18.05.2006 issued by the Respondent No. 1 along

with a true typed copy is annexed herewith as ANNEXURE A-16.

A copy of the coloured map prepared by the Architect and submitted to the
Village Panchayat, along with a computerized version of the same as

prepared by the Applicant is annexed herewith as ANNEXURE A-17.
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32.That the Project Proponent further failed to note that the reconstruction of
the structures in the name of repair had exceeded the existing plinth area.
It is submitted that the Hon'ble Supreme Court had upheld the findings of
the Hon’ble Tribunal in judgement dated 7.10.2016 in Anil Hoble v.
Kashinath Jairam Shetye & Ors. in Civil Appeal Diary No. 26024 of
2016 [2016 SCC Online SC 1124] that the concerned structure
purchased in 1992, and the complaint made against such structure was
substantially different in terms of shape, size and also location for which
reason the Hon’ble Tribunal issued direction to remove the same. The

relevant portion is reproduced below:

"13. The moot question then is . whether the structure as it
existed when the respondents moved the Tribunal complaining
about violation within the CRZ area was the same structure as
on 19-2-1991 when the CRZ Policy came into being? That
finding of fact has been answered against the appellant
by the Tribunal and we must agree with the same. For,
the structure as it existed when the plot was purchased
by the appellant on 3-8-1992 was a small structure at
the corner of the subject plot and was used only as a
garage or for repairs of vehicles and allied activity. The
structure in respect of which complaint has been made
before the Tribunal was completely different in shape,
size and also location for which reason the Tribunal
issued direction to remove the same. The view taken by
the Tribunal relying on the decision of the Bombay High Court,
which the Tribunal was bound to follow, permitted retention of
only awelling units within CRZ (III) area and constructed prior
to 19-2-1991.”

A copy of the judgement dated dated 7.10.2016 in Ani/ Hoble v. Kashinath
Jairam Shetye & Ors. in Civil Appeal Diary No. 26024 of 2016 [2016 SCC
Online SC 1124] is annexed herewith as ANNEXURE A-18.

33.That the contents of Para 15 are a matter of record. However, the

concerned structures ‘A’ and 'C’ were all unauthorized considering the

573
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show-cause notices issued on 8.05.1990, 21.02.1991 and 27.03.1991 which
had been issued based on the fact that there were unauthorized additional

structures on the property.

34.That the contents of Para 16 are denied. It is submitted that the concerned
approvals were based on the permit issued by the Respondent No. 1.
However, since, the Respondent No. 1, which is an expert authority
specifically dealing with coastal zone areas, only erred in issuing the permit
without observing that the structures were unauthorized, other permits

came in consonance of the said permission from Respondent No. 1.

35.That the contents of Para 17 to 21, and Para 66 are a matter of record and
hence, not denied. However, it is submitted that the report submitted by
the Director of Settlement and Land Records (DSLR) cannot be relied upon.
This is because although the DSLR has although provided the plinth size of
the structures present, yet they have not confirmed that such a plinth size
is final. The plinth size of the structures have only been calculated on
26.12.2011 only after the ‘repair’ and ‘renovation’ work, essentially
reconstruction of the structures have been completed by the Project
Proponent, which was in 2006 and 2008. Further, the DSLR in its letters
dated 26.12.2011 and 30.07.2012 have clearly mentioned that the DSLR
office does not have any information regarding vyear/duration of
constructions of newly surveyed structures, i.e. whether constructed prior
to 1991 or after 1991 and the structures shown on the plan are features
existing during the period of CRZ survey. The DSLR has also given a
clarification that the plan enclosed can only be used for reference purposes.
The relevant portion of the letters dated 26.12.2011 and 30.07.2012 is

reproduced below:

"Please note that the legality/ Illegality of all structures shown on
the plan enclosed herewith is not known to this Directorate and

therefore the plan enclosed shall not be used for any purpose



20 575

such as development of structures/ vacant areas shown on this
plan, revenue survey matters, obtaining licenses, permissions,
conversion of land, etc., and whatsoever other work relating to
development of the area. The plan enclosed herewith is

particularly issued only for reference and understanding purpose.

Further, it is also informed that this office does not have
any information regarding year/duration of constructions
of newly surveyed structures, i.e. whether constructed
prior to 1991 or after 1991 and the structures shown on
the plan are features existing during the period of CRZ

survey.”

A copy of the DSLR letters dated 26.12.2011 and 30.07.2012 is annexed

herewith as ANNEXURE A-19 (Colly).

36.1t is therefore submitted in light of the above, the said plinth area mapped
by the DSLR cannot be relied upon, as it does not give any accuracy on the
size of the plinth area. The plinth mentioned is only based on the final
structures built post 2006 in the name of ‘repair’ and ‘renovation’. It does
not have any precise information of the structures present before the 1991
Notification. However, as per the plan submitted to the Village Panchayat
dated 13.08.2013 it can be clearly seen the drastic change in the shape and
size of the structures from the 1986 approval to the 2006 approvals.
Further, the DSLR has itself clarified that such a plan should be used for
any purpose such as development of structures/ vacant areas shown on this
plan, revenue survey matters, obtaining licenses, permissions, conversion of
land, etc., and whatsoever other work relating to development of the area.
The DSLR plan must not be relied upon, as it does not provide any
information on the plinth area of the structures before the CRZ Notification,

1991 was enforced.

A copy of the Inquiry Committee report dated 19.10.2015 is annexed

herewith as ANNEXURE A-20.
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37.That further in Para 66, the Inquiry Report dated 19.10.2015 relied upon by
the Respondent No. 3 & 4 indicates that it had given its findings based on
the DSLR plan, which must not be relied upon, as it does not provide any
information on the plinth area of the structures before the CRZ Notification,

1991 was enforced.

38.That the contents of Para 22 to 24 are a matter of record and do not
require a response from the Applicant. However, it is submitted that the
Applicant was unaware about the proceedings before the Block

Development Officer as it was not a party before the said Authority.

39.That the contents in Para 31, 45 and 46 is denied that the relief sought by
the Applicant is beyond the scope of the Schedule-I of the National Green
Tribunal Act, 2010. It is submitted that the Applicant has clearly questioned
the construction activity of the resort which is a prohibited activity within
200 m of the CRZ-III area in violation of Para 6(2), CRZ-III (ii) in Annexure
I, CRZ Notification, 1991. The CRZ Notification, 1991 is enacted under
Section 3(1) and Section 3(2)(v) of the Environment (Protection) Act, 1986,
as well as Rule 5(3)(d) of the Environment (Protection) Rules, 1986, which
is a scheduled enactment under Item 5, Schedule I of the National Green
Tribunal Act, 2010. Therefore, this Hon’ble Tribunal has clear jurisdiction to
adjudicate the matter. Further, the Applicant had clearly raised substantial
question of environment, as the regulation intends to protect CRZ-III areas
from constructions and encroachments are tidally influence water bodies
and the construction activities in those areas are strictly restricted under the
CRZ Notification, as stated in Kerala State Coastal Zone Management

Authority v. State of Kerala [(2019) 7 SCC 248].

40.That the contentions raised in Para 32-40 are not denied to the extent of
matter of record. It is submitted that the issue herein has not reached

finality, as the Hon'ble Supreme Court requested the Hon’ble Tribunal to
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decide the above-titled Application vide order dated 3.10.2023. The Hon'’ble
Apex Court further granted liberty to all parties to raise all contentions,
objections to be as available under law and file the replies and documents
before this Hon'ble Tribunal, and hence, directed the matter to be heard

without prejudice.

41.That the contents in Para 41 to 44 are denied. The Applicant is not
challenging the particular approvals dated 18.05.2006 and 30.01.2008
granted to the Project Proponent. Rather the Applicant has challenged that
illegal construction has been undertaken within the 200 m No Development

Zone of the CRZ-III area and has further sought restoration of the area.

42.That the contentions raised in Para 47-58 is denied. It is submitted that the
limitation period is valid for filing the above-titled Original Application
because the Applicant had been constantly complaining to the Respondent
No. 1 and 2 regarding the illegal structures constructed by the Project
Proponent. It is submitted that the Applicant first came to know about the
construction of the illegal structures in 2012 when the Applicant had filed a
Misc. Civil Application No. 635 of 2012 in Suo Motu Writ Petition No. 2 of
2006 before the Hon’ble Bombay High Court at Goa. Thereafter, the
Applicant had filed multiple RTIs to seek information on the particular
project of the Project Proponent. The Applicant also complained on multiple
occasions to the Respondent No. 1 and 2 such as complaint dated
24.09.2012, 23.04.2014 and 25.04.2014. After the complaint of the
Applicant on 24.09.2012, the Respondent No. 2 issued show cause notice to
the Project Proponent on 25.08.2012 as to why the
repair/alteration/renovation license to the resort should not be cancelled.
However, on receiving no response from the Project Proponent, the
Respondent No. 2 on 10.12.2012 revoked the Construction license dated
11.06.2008. Further, the Respondent No. 2 also issued a demolition notice

on 26.12.2012 for glaring illegalities undertaken by the Project Proponent.
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During this period, the Applicant was hopeful that action would be taken
against such illegal structures. However, no action was taken by

Respondent No. 2.

43.That on the contrary, Technical Clearance got issued to the Project
Proponent on 15.04.2013 and Completion Order on 16.04.2013 by the
Town and Country Planning Department. Further, the Respondent No. 2
also issued revised construction license on 16.01.2014, without the
demolition notice dated 26.12.2012 being revoked. Thereafter, the
Applicant sent complaints on 23.04.2014 and 25.04.2014. It was only on
finding that no action was being taken against the Project Proponent, the
Applicant filed the Original Application on 28.05.2014 which makes the

present application within limitation.

44.That the contentions in Para 59-65 and 67 is denied. It is denied that the
Applicant has abused of the judicial process. Further, when the Hon'ble
High Court of Bombay took suo motu cognizance of the illegal constructions
undertaken on the NDZ area in all of State of Goa, notices to all the village
Panchayats for undertaking survey and action against such illegal
structures. The Applicant had only filed Misc. Civil Application No. 635 of
2012, raising complaints of total 21 resorts/hotels running illegally within
the NDZ area of CRZ-III in Colva and Sernabatim area of Goa to assist the
Hon’ble High Court for adjudicating the same. The Applicant filed the
Original Application raising specific violations undertaken by the
Respondents. The Applicant came to know that while the matter was
pending before the Hon'ble High Court, the Respondent No. 2 had initiated
action against the Project Proponent in August and December, 2012. The
Respondent No. 2 had revoked the renewal of construction license dated
19.03.2012 and had also issued demolition order on 26.12.2012. However,
the Respondent No. 2, on 23.04.2014 issued occupancy certificate to the

Project Proponent without revoking the earlier demolition order. Therefore,
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the Applicant filed the above-titled Original Application raising the issue of

CRZ Notification violation undertaken by the Project Proponent.

45.That the contents of Para 68-85. It is submitted that the Hon'’ble High Court
of Bombay erroneously dismissed the contentions raised in W.P. No. 751 of
2008 through judgement dated 19.06.2019, and had stated that no
directions were required to be passed in the companion W.P. No. 469 of
2014, in which the Applicant was Respondent No. 3. The Applicant herein
was not heard before the Hon'’ble High Court and hence, could not raise
any arguments before the same. Therefore, aggrieved by the directions
passed by the Hon’ble High Court, the Applicant filed a SLP No. 27545 of
2019 before the Hon’ble Supreme Court titled Colva Civic and Consumer
Forum v. Tonia Estates and Resorts Pvt. Ltd. and Ors. Vide order dated
3.10.2023, the Hon’ble Supreme Court requested the Hon'’ble Tribunal to
hear the matter since the matter had been kept pending here through order
dated 26.09.2014. It was further directed by the Hon’ble Apex Court for all
objections to be raised by the Applicant as well the Respondents before this
Hon’ble Tribunal, and hence, directed the matter to be heard without

prejudice.

46.That the contents of Para 86 to 91 are denied. It is submitted that the
show-cause notices clearly show that the concerned structures were all
unauthorized. It is immaterial that the said show-cause notices were never
fructified as the main intention of the Applicant to present the said show-
cause notices were to present the illegalities that the structures in the
Resort were constructed illegally both before and after the CRZ Notification,
1991 was enforced, which is a violation of both Prof. Sergio Carvalho
(Supra) case of the Hon’ble High Court of Bombay as well as the CRZ
Notification. It is a failure on part of the authorities to not take action

against the violation under the show cause notices issued.
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47.That the contents of Para 92 to 99 are not denied to the extent of matter of
record. However, it is submitted that during the filing of the above-
mentioned Original Application, the Applicant was unaware about the said
proceedings and hence, did not mention any of the factual scenario

mentioned herein, in the Original Application.

48.That the contents of Para 100 to 104 are denied. It is submitted that the
allegations made herein has been suitably answered to by the Applicant in
the preliminary submissions and submissions above of the Rejoinder, and

would not like to repeat for the sake of brevity.

49.That the contents of Para 105 are matter of record. However, it is
submitted that when the first permission was issued in the year 2006, the
Respondent No. 4 was a member of the legislative assembly. Thereafter,
between the years 2007 and 2012, he had held the Office of the Cabinet
Minister as Minister of Environment. Further, even if it is considered that
the Respondent No. 4 was not a member of the legislative assembly, it
cannot be denied that such person of eminent importance would not have
any influence on the permissions and approvals required for his resort. It is
also submitted that presently, Respondent No. 4 is the Minister of

Environment, State of Goa since 19.11.2023.

50.That the contents of Para 106 and 107 do not require a response from the

Applicant

51.That therefore, the Hon'’ble Tribunal, in the interest of justice may consider
the above submissions and objections on behalf of the Applicant for further

adjudication of the matter.
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52) Pass any other orders as this Hon'ble Tribunal may deem fit and proper in the facts
and circumstances of the instant case.

APPLICA

THROUGH
s
¥ -\
V E,\J‘c\'ﬁ\ﬂ
\/
RITWICK DUTTA RAHUL CHOUDHARY
ADVOCATES

COUNSELS FOR THE APPLICANT

N-73, LOWER GROUND FLOOR,

GREATER KAILASH-,

- NEW DELHI-110048

’ M:)BILE NO: 9312407881

Email: dclaw160@gmail.com
Place: New Delhi/Pune

Date:10.04.2024

VERIFICATION: LT l

Verified by Judith Almeida, d/o Joseph Hehry Baptiste, aged about 68 years, R/o H.
No. 257/1, Bagdem, Ward 3, Colva, Salcete, Goa, that the contents of Paragraphs 1

% | to _19_are true to my personal knowledge and nothing material has been concealed
therefrom. g @O\%
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BEFORE THE HON'BLE NATIONAL GREEN TRIBUNAL //
WESTERN ZONE BENCH AT PUNE

ORIGINAL APPLICATION 66 OF 2014

IN THE MATTER OF:
COLVA CIVIC AND CONSUMER FORUM ... APPLICANT
VERSUS
GOA COAST ALZONE MANAGEMENT AUTHORITY & ORS. ... RESPONDENTS
| AFFIDAVIT

I, Mrs. Judith Aimeida, aged 68 years, d/o late Joseph Henry Baptiste, R/o H. No.
257/1, Bagdem, Ward 3, Colva, Salcete, Goa, do hereby solemnly affirm and declare
as under:

1. That I am the authorized representative of the Applicant in the above
titled Original Application and conversant with the facts and circumstances
of the case and competent to swear this affidavit.

2. That the contents of the accompanying Rejoinder ake true and correct and
nothing material has been concealed therefrom.

/ o/ =2\

Regd. No. \0\}

keswoog/uo;\ |

VERIFICATION

Verified on this ZDH‘ day of _ A PR/ , 2024 that the contents of the present
affidavit are true and correct to my knowledge and belief and nothing material has
been concealed therefrom.

) (@)
Vo S N
= NMprspo- Goa , "éﬁ’d e
Fu%a A ,/_QGS/zoos/coH )\ :
DEPONENK /
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ksavits

SAVITA G. KURTARKER
NOTARY
WMARGAO-GOA
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Annexure A-1
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TYPED COPY OF ANNEXURE R-1

THE VILLAGE PANCHAYAT
Sernabatim, Vanelim, Colva
Construction License No. 88/81-82

M/s Progressive Estate Developers from Old Market, Margao, is hereby granted
license for the construction of a Tourist Resort at Colva Beach. in
terms of the Resolution No. taken in the Panchayat meeting dated g
as per the plans in triplicate/duplicate attached to his/her application under inward
No. 63 Plans 4 dated 29.04.1981. One copy of the plans concerned, with the
approval note carrying the embossed seal of this Panchayat and duly signed, is
returned to the interested party, who shall comply with the followin g conditions:

1. To limit himself/herself to the Plans approved and statements therein.

2. The Construction shall be as per plan approved by this Village Panchayat and
condition imposed on it.

3. To inform the Panchayat when the construction has been completed upto

plinth level.

To inform the Panchayat as soon as the construction is completed.

Not to inhabit the building without the prior permission of this Panchayat.

To abide by the other related provisions in force.

B e

That the building or construction is carried out as per the alignment given
and the plinth level fixed by the Panchayat.
8. The construction license shall be revoked:

a. If the construction work is not executed as per the plans approved and
statements therein.

b. Wherever there is any false statement or any misrepresentation of any
material passed, approved or shown in the application on which the
permit was based.

9

10.
11.
12:

The license shall be valid for a period of one/two/three year/s beginning from today.

He has paid the respective tax/fees to the tune of Rs. 8.697.48 by receipt No. 75/44
dated 05.05.1981.

This carries the seal of this Panchayat.

Office of the Village Panchayat, Sernabatim, Vanelim and Colva 5% May, 1981

S

Sarpanch

V. Panchayat, Secretary
//True Copy//

585
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- Annexure A-2

INFORMATION /SSUED UNDER RII AGT. 2005

' - ,
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[See Rule 7 ‘of tha ‘Goa,” Daman and Diu Land ‘Revenus (Conversion of, use of land
and non-agricultural Assegsment) Rules, 1969.]

Whereas an applic.atibp' has been made to the Céiléctor of Goa (hereinafter referred to as I
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INFORMATION ISSUED UNDER RTIACT. 2005 >
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No. RB/CNV/302/81

Government of Goa, Daman and Diu
OFFICE OF THE COLLECTOR OF
Panaji, P.O.C. No. 4030

Dated: 1-6-81

APPLICATION UNDER SUB-SECTION(1) OF SECTION 32 OF THE
GOA, DAMAN AND DIU LAND REVENUE CODE, 1968

SANAD
SCHEDULE-II

[See Rule 7 of the Goa, Daman and Diu Land Revenue (Conversion

of use of land and non-agricultural Assessment) Rules, 1969]

Whereas an application has been made to the Collector of Goa
(hereinafter referred to as “the Collector” which expression shall
include any Officer whom the Collector shall appoint to exercise and
perform his powers and duties under this grant) under Section 32 of
the Goa, Daman and Diu Land Revenue Code, 1968 (hereinafter
referred to as “the said Code”, which expression shall where the
context so admits include the rules and orders thereunder) by M/S
PROGRESSIVE ESTATE DEVELOPERS (FELIX DIAS) PROPRIETOR,
being the occupant of the plot registered under Futardo, Salcete
known situated at Colva-Salcete registered under No. Survey No.
23/13 (Part) 17 hereinafter referred to as “the applicant” which
expression shall, where the context so admits, include his/her heirs,
executors, administrators and assigns) for the permission to use for
the plots of land (hereinafter referred to as the “said plot”) described
in Appendix I hereto forming a part of Survey No. 23/13 (Part) 17
admeasuring 2347 square metres be the same a little more or less for

the purpose of Tourist complex.
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Now, this is to certify that the permission to use for the said
plot is hereby granted, subject to the provisions of the said Code, and

rules thereunder, and on the following conditions, namely:—

1. Levelling and clearing of the land.— The applicant shall be
bound to level and clear the land sufficiently to render suitable for the
particular non-agricultural purpose for which permission is granted and

to prevent insanitary conditions.

2. Assessment.— The applicant shall pay the non-agricultural
assessment was fixed by Collector under the said Code and rules

thereunder with effect from the date of the sanad.

3. Use.— The applicant shall not use the said land and building
erected or to be erected thereon for any purpose other than
residential/industrial/any other non-agricultural purpose, without the

previous sanction of the Collector.

4. Building time limit.— The applicant shall within one year from
the date hereof, commence on the said plot construction of building of
a substantial and permanent, description, failing which unless the said
period is extended by the Collector from time to time, the permission
granted shall be deemed to have lapsed.

5. Liability for rates.— The applicant shall pay all taxes, rates
and cesses leviable on the said land.

6. Penalty clause.— (a) If the applicant contravenes any of the
foregoing conditions the Collector may, without prejudice to any other
penalty to which the applicant may be liable under the provisions of
the said Code continue the said plot in the occupation of the applicant

on payment of such fine, and assessment as he may direct.

(b) Notwithstanding anything contained in sub-clause (a) it
shall be lawful for the Collector to direct the removal or alteration of

any building or structure erected or used contrary to the provisions of



this grant within such time as specified in that behalf by the Collector,
and on such removal or alteration not being carried out and recover

the cost of carrying out the same from the applicant as an arrears of

land revenue.

7. Code provisions applicable.— Save as herein provided, the

grant shall be subject to the provisions of the said Code and the rules

36

thereunder.
APPENDIX-I
Length and Total Forming | BOUNDARIES | Remarks
Breadth Superficial | (Part of)
area Survey
North East to No. or | North, South,
to West Hissa East and
South No. West
1 2 3 4 5 6
120.90 |19.60 |2347 sq.|Survey | N: Survey No.
mts. mts. mts. No. 23, |23, Sub. Diw.
Sub. Div. | No. 13.
NPOSr.t 13 S: Survey No.
(Part) |53 "sub. Div.
and 17 No. 17
(Part). T
E: Survey No.
23, Sub. Diw.
No. 13 and
17.
W: Survey
No. 23, Sub.
Div. No. 13
and 17.

The conversion is allowed leaving 3.3 mts.

from all sides of the plot

available, after acquisition of land by the Government.

boundary with a condition that permission for construction of

building will not be given until and access to the property is made

In witness whereof the Collector of Goa, has hereunto set his

hand and the seal of his Office on behalf of the Administrator of Goa,

591
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Daman and Diu; and the applicant M/s Progressive Estate Developers
(Felix Dias) Proprietor, Futardo, Salcete has also hereunto set his hand

this 1st day of June, 1981.

Sd/- Illegible
(Signature of the applicant)
Illegible alias Felix Dias, Proprietor
M/s Progressive Estate Developers
(Signature and designation of Witnesses)
1. Sd/- Illegible
2. Sd/- Tllegible

Sd/- Illegible
Collector of Goa/Additional Collector of Goa

We declare that illegible alias Felix Dias, illegible who has signed
this Sanad is, to our personal knowledge, the person he/she
represents himself to be, and that he/she has affixed his signature
hereto in our presence.

1. Sd/- Illegible
2. Sd/- Illegible
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PLAN

OF THE PLOT BEARING SUB-DIVISION NO.13(PART) AND
17{PART) OF SURVEY NO.23, SITUATED AT COLVA VI-
-LLAGE, SALCETE TALUKA, APFLIED BY SHRI. FELIX

DIAS FOR CONVERSION OF USE OF LAND FROM

AGRICULTURAL TO NON-AGRICULTURAL PUR-
FOSE.

SCALE 1:1000
AREA TO BE CONVERTED 2347 Sg.mts

S.ND 24

U0 O MO 2
FRETH

=0 Of k0L 20

TRACED FROM PLAN NO.21

CHECKED BY oA ON 25 BY B.C.D

e
N %l
v t.t.c
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Dated:11/8/81

The Sarpanch

Village Panchayat,

Colva-Salcete

Sub: Proposed Tourist Beach Resort at Colva Beach at Survey No. 23/13 and 17 by Progressive

Estate Developments, Margao.

Ref: Your letter no. VP/SVC/81-82 dt. 25.6.81

Sir,

With reference to above-mentioned subject, this is to inform you as follows:

1.

Sec 5 of Village Panchayat Rules clearly mention that both land development and
Building plans have to be approved by Town Planning Dept. in case of village included
in appendix ‘A’ of village Panchayat Rules.

Wherein in this office letter no. 31/3/81-TCF/5470 dt. 27.2.81, only area allotted for
Progressive Developers have been indicated. This done not mean that building plans

also have been approved by this Dept.

. Even if P.W.D. has sent the file directly to Panchayat without referring to the matter to

Town Planning Dept., Panchayat should have referred the matter to this Dept. , before

issuing the license. Hence the License issued by the Panchayat in this matter is without
Technical approval of this Dept. is contrary to Rules.

Hence you are requested to send the file of Progressive Estate Developments for

verification and return.

Yours faithfully,

S.D.

J.LA.D.” Souza

Chief Town Planner

Copy to the Asst. Director of Panchayats, Panaji , with reference to letter no. 4-64-80-
LAWD dt. 16.7.81. ttc

Ads/6.8.81 e
o
O
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Ref. No. DJ/3782/3756/81
Town and Country Planning Department,
Government of Goa Daman and Diu,
Panaji, Goa
Dated: 18/11/81

To,

The Sarpanch,

V. P. Colva,

Salcete,

Sub:- Appl. Of Progressive Estate Developers for the const. Of Hotel Building
at Colva.

Ref:- Letter No. VP / SVC /249 / 81-82 DATED 28.09.81

Sir,

With reference to the subject cited above, this is to inform you that the
conversion of use of land for the const. of the hotel building in sub-division no.
13 & 17 of S. No. 23 of Colva was recommended under condition that the
permission for const. of building will not be given until an access to the plot is
made available after acquisition of land by the Government. The same condition
has been incorporated on the sanad issued by the Collector. As such, the licence

should not have been issued until the land under proposed access is acquired by

the Government. This is contrary to the Sanad issued.

Further, the ceiling height 2.9m including the thickness of the slab is not
permissible under rules. It should have been 3TE excluding slab thickness to a
max. building height of 8.8m. The details of parking the cars is to be shown on

the site plan. The applicant may be informed accordingly.

The file is returned herewith keeping one set for this office records.

Yours faithfully,
J.A. D'Souza, 18 /11
Chief Town Planner,
Encl:- As above. tt.c
End 17.11.81. A
g
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Office of the Village Panchayat
Sernabatim, Vanelim & Colva
SALCETEA — GOA

Ref. No. VP / SVC/ 398/ 81-82.
Date 5™ December 1981.

To,

The Progressive Estate Developers,
Old Market, Margao.

Sir,

With reference to the construction licence No. 88/81-82 dt. 51" May 19 issued
to you for proposed construction of a Tourist Resort at Colva Beach have to
inform you that, the said licence was issued to you by this Pancha based on the
Technical approval of P.W.D. Works Div VIII Sub- Div I, Margao letter No. PWD
/ KES /SD-I/R&C(3) Constr.C25 / 20 /81-82 dt. 14.4.81. And after the copies of
plans was referred to the Town and Country Planning Department office letter
No. VP /SVC /249 /81-82 DT 26.9.81, and now the Town and Country Planning

Department has returned the plan with following observation.

That the conversion of use of land for the constr. of the Hotel building Sub-
division No 13 & 17 Survey no. 23 Colva was recommended under condition to
the plot is, made available after acquisition of land by the Govt. The condition
has been incorporated on the Sanad issued by the Collector. As the licence
should not have been issued until the land under proposed acc is required by

the Government. This is contrary to the Sanad issued.
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Further the ceiling height 2.9mts including thickness of the slab permissible

under rules. It should have been 3 mts. including slab thickness a max building

height of 8.8 mts. The details of parking the cars is to shown on the site plan.

In view of what is stated above this Panchayat request you to ...ply with the

above requirements before starting the construction.

Therefore, you are requested to comply with above observations raised Town

Planning Dept. and apply to this office for necessary fresh construct licence.

This Panchayat regrets for the inconvenient caused to you.

Your faithfully,
Sd/-
Sarpanch

Copy to:-

1) Town Planning Dept. Panaji, for information

2) The Asst. Engineer, P.W.D. Works Div. VIII,SD-I,
information

3) B.D.O. Margao for information.

t.t.c

o

Margao for
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Ref: D1/3782/294/85

Town and Country Planning Department,
Government of Goa Daman and Diu

Panaji Goa
7 /3/85
To,
The Under Secretary (Revenue),
L.A.W.D
Panaji Goa.

Sub:  Proposed tourist Beach Resort at Colva Application by M/s Progressive
Estate Developers.

Ref:  Y/I. No. 4/1/82/LAWD dt. 14.2.85.

Sir,

Please refer your above quoted letter. In this construction this is to inform you
that the detail explanation of this case was given to you by this dept under 1)
Letter ref.no. DJ/3782/1935/81 dt. 27.7.81. 2) under letter ref. no.
D1/3782/4437/82 dt. 17.8.82 and 3) under letter DJ/3782/2117/84 dt. 25.4.84

(True copies of all three letters are enclosed herewith for ready reference).

Further to add that the Village Panchayat of Colva vide their letter ref. no.
VPCR/68/84-85 DT 18.5.84 informed this office that no extension to the
construction licences has been issued by them and under letter ref. no.
DJ1/3782/3695/84 dt 4.8.84. the Panchayat was directed not to give permission

for the same if any attempt to construct the buildings is made by the applicant.

Inspite of our clear instructions, it is noticed that the village Panchayat has
renewed the licence for the same project under letter ref. no. VP/SVC/135/84

dt. 15.9.84. It is noticed that the Village Panchayat does not abide to the
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instructions issued by this office. Hence action, if any, may be taken against

the V.P. at your end.

Recently, the M/s Progressive Estate Developers have submitted revised plans
of proposed project. These plans have to be placed first before ECC/EDC for
their approval. Meantime Govt. directives, if any, may be communicated in the

matter before 12.3.85.

Any further information that may be required shall be given by the
undersigned.

Yours faithfully,

Sd/-

J.A.D’souza

Chief Town Planner 5.3
Copy to file no. DJ/3056
Ada/4.3.85

t.t.c

O
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DJ1/3782/828/
Town & Country Planning Department
Govt. of Goa Daman & Diu

MOST URGENT

24/2/86
To,
The Sarpanch,
V.P. Colva,
Salcete, Goa.

Sub:  Construction of a hotel on S. No. 23/13 & 17 at Colva by M/s
Progressive Estate Developers.

Ref: 1) Minutes of VIIth EDC Meeting held on 30.9.85.
2) Letter No. LGS/EDC/86/758 dated 10.2.86 from the Secretary of L.G.

Sir,
In response to this office letter No. D]/3782/4698/85 dated 30.10.85, the
applicant has submitted the revised plans complying with the instructions given

by the E.D.C. during its meeting held on 30.9.85. The same was forwarded to

the Secretary to L.G. for approval.

The Member Secretary to E.D.C. has conveyed his approval vide no.

LGS/EDC/86/758 dated 10.2.86.

In light of the above, there is no objection from the planning of view to the
construction of Hotel Project in S. No. 27/13 & 17 Colva village subject to the

following conditions:

1. The Applicant should cede the land in the north with total of 3,500 sq.
mts. to the Govt. for open space (3100 sg. mts. including 6 m wide road).
2. A 6 mts. road passing in the east through the open space will be

regular access to the party which he should develop.
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3. The party should obtain necessary permission for conversion the
Collector of Goa and other concerned departments and also obtain licence from
the local authority.

4, The lintel levels of doors and windows may be adjusted at level, if
possible for aesthetics.

Keeping a set of plans the rest are returned herewith.

Yours Faithfully,
Sd/-
(J.A.D’Souza) 24/2
Chief Town Planner
Encl: as above.
Copy to:-
1) The Member Secretary, E.D.C. Cabo Raj Niwas, Dona Paula.

2) The Director of Tourism, Panaji, Goa — His attention is invited to the para at
Sr.no. 1 & 2 regarding open space and access road. He may take immediate

action to consultation with concerned authorities (Enc — 1 & 2)
3) Collector of Goa, Panaji.

4) Captain of Ports, Panaiji.

5) Director, Land Survey Department, Panaji,

6) M/s Progressive Estate Developers, Colva.

7) Asst. Engineer, W.D.VI/S.D.I/P.W.D. Fatorda, Margao Goa.

Mf/ 24.2.86 ttc

oA

"



52

607

Annexure A-8

276 GOA LAW TIMES

the passing of the Judgment by the Division Bench in the afore-
said Writ Petitions. It is not necessary to emphasise the need
to give wide publicity to such notices. The reason is obvious,
namely, to give an opportunity to a great number of people to
apply for the allotment of fair price shops, if they so desire.
We hope and trust that, in future, the concerned authorities will
bear this in mind and will give ample publicity as suggested by
us to the notice inviting such kind of applications.

7. The grievance of the petitioner is that 550 card units
which had been before allotted to his Fair Price Shop had been
withdrawn and allotted to the fourth respondent without giving
him an opportunity to represent against it. We agree with the
learned counsel appearing for the petitioner that the decision
communicated to the petitioner by the impugned Memorandum is
vitiated as it, manifestly, violates the principles of natural jus-—
tice. The petitioner had been allotted the aforesaid card units
under the Rules and Guidelines which were prevailing in 1971,
and apparently, there were no complaints against him.This being
so, if there was a change of the policy of the Government
which motivated the said instructions, one could have expected
that the said policy would be prospective in its operation.
Therefore, if its operation was to affect the interests already
vested in some people, the minimum that was required was to
give such persons an opportunity to represent against it. This
was not done, and consequently, in our judgment the instructions
or directions communicated to the petitioner by the impugned Me-
morandum cannot be sustained. They are, therefore, liable to be
quashed znd set aside.

8. Accordingly, we make the rule absolute in terms of
prayer (2), with no costs in the circumstances of the case.

1989 (1) Goa Law Times (276)
IN THE HIGH COURT OF JUDICATURE AT BOMBAY PANAJI BENCH
(Before Pendse and Couto, JJ)

PROF. SERGIO CARVALHO ... Petitioner
/s

THE STATE OF GOA AND

THREE OTHERS ... Respondents

(Writ Petition No. 367 of 1988 decided on 7 & 8.12.1988)
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PROF. SERGIO CARVALHO v/s. STATE 2177
/

CONSTITUTION OF INDIA ART. 226
200 M FROM HIGH TIDE LINE BAN ON D

] EVEL i
TRUCTION): Relaxation from 500m to 200 m ngliN: (t)le C?NS
ban On development or construction in Goa Trivagndrume \flinf
pabalipuram and E.’ur.l Konark was a policy’decision ‘cak;:n‘f)l
G9vgrnme"t of India. Hence not permissible to exercise juriSZ
giction of Art. 226 and on examination, the policy decision
of Govt. of India and Goa cannot be faulted with (para 10).

No construction or development including that of temporary
nature or for temporary duration is to be made within 200
mts. from high tide line in case of project of No.3 or any
other project which is undertaken or will be undertaken here-
sfter in the State of Goa so long as Government of India has
not relaxed the condition of "no development zone"  within
ihe area of 200 mts. (para 16)

B. DECISION OF ECO/DEVELOPMENT COUNCIL AND INTER MINISTE-
RIAL COMMITTEE: Not required to furnish reasons for rea-
aching decision. There is presumption that the authorities act
bonafide. All concerned authorities have applied their mind
and sanctioned the project after  careful consideration.

(para 11)

C. ENVIRONMENT (PROTECTION) ACT, 1986 - No provision under
the Act has been cited whereby clearance is required for
construction. Further there is more than substantial compli-
ance with requirements of the Act. (para 11).

D. GUIDELINES IN OFFICE MEMORANDUM: Issued by Govt. of
India, Ministry of Environment & Forest on 23.9.1988 were mo
dified due to representation by subsequent memoranda (pare

11).

Disputed questions of fact cannot be investigated in exercise

of Writ jurisdiction (para 12)

Advocates appeared:

Smt. Indira Jaisingh, Sr. Advocate with G.V.Tamba for petitio-

ner

Shri V.B.Nadkarni, Advocate General with A.C.Navelkar for res-

pondent No.l.
£ N ?2
1 G.U.Bhobe, standing counsel for respondent no.2

it Shri ol a, Sr. Advo

A.H.Desai, Sr. Advocate with Shri [.M.Chagla, ;

; Smt. S. Albuquerque ior It

spi Chinoy, Shri 5.V.Mehta,

ndent ne.3.
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304 GOA LAW TIMES

authorities to ensure that nothing and nothing whatsoever jg
constructed or developed in that restricted zone. We are not im-
pressed by the submission that the structures are of temporary
nature and are for temporary duration. It is not permissible to
cover up the defaults by claiming that it is not for a longer du-
ration. Shri Desai very fairly stated that the construction raised
would be removed within three days and the two walls marked
as No.l and 2 on the sketch prepared by the Commissioner would
be filled up or sealed. The learned counsel also stated that the

katcha road, which travels on the restricted zone would be again cover-

red with sand. Shri Desai assures that this exercise would be
completed within three or four days and the compliance would be
reported to Mr. Advocate General. We hope that hereafter the Go-
vernment authorities would ensure that in no case any construction
or development is made on this stretch of 200 metres from high
tide line and the authorities should enforce this rule strictly
not only in the case of project of respondent No.3 but any other
project which is undertaken or will be undertaken hereafter in
the State of Goa. Restrictions must be strictly enforced as long
as Government of India has not relaxed the condition of "no deve-
lopment zone" within the area of 200 metres. In view of the un-
dertaking given by respondent No.3 through their counsel to re-
move the construction and seal the two walls and cover up the
road with sand, we are not issuing directions to the respondent
in that connection. It is required to be stated that if undertaking
is not carried out, then we will again take up the matter and
issue strict directions to the respondents. e
17. Accordingly, petition fails and rule is discharged, but
in the circumstances of the case the parties are left to bear
their respective costs.

Ms. Jaisingh applies for continuation of interim relief
for period of four weeks to enable the petitioner to approach Su-
oreme Court. We are not inclined to continue the interim relief
any longer as interim relief causes serious hardship every day
co respondent No.3. Accordingly, prayer is refused.

Petitioner and respondent No.3 had deposited Rs.2000/-

sach towards fees and expenses of Commissioner Dr. Deshpande. .

After taking into consideration the time spent and the work under-

taken by the Commissioner, we feel that amount of Rs.4000/-
should be paid to the Commissioner towards his fees and expen-
ses. Accordingly, Special Officer is directed to forward the

atoount to Dr. Deshpande with thanks.

'
|
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To,’
Under Secretary (STE)
STE Dept.
Secretariat, PANAIJI
SUB: Construction of Penthouse Beach Resort
REF: Your letter no. 1-1-87-TIT (Tourism)/Part dt. 26/2/..
Sir,
With reference to the above, please find below the parawise comments-

1) The plot was acquired from Shri Felix Dias by Shri Joey D'Souza who was also the
Architect/Engineer for the project.

2) The plot under reference was earmarked for public open space in the Zoning Plan of Colva.
It was decided in the meeting held on 30/4/80 with the Tourism Minister that half of the
property could be released for Tourism Development by the owner if he surrenders. The

remaining half to the Government for development of park.

3) The hotel project was approved by the E.D.C. in its 8th meeting held on 30/9/85 with
condition that the applicant in view of is obstructing another Tourism hotel behind, cede the

land in the north with total area of 3500 sq. mts. to the Govt. for open space.
4) A writ petition was filed by the party at the High Court of Bombay challenging the Covenant.

5) The Under Secretary (Tourism), vide his letter no. 1-1-87-TIT- Tourism dated 3/11/89.
Informed that the Government has now decided to withdraw the condition no.s (1) specified in
the clearance letter no. DJ/3782/828/86 dtd. 24/2/86 regarding ceding of the land in the north
of total area of 3500 sq.mts. to the Government. The name was communicated to the party and

SP.D.4. vide this office letter dated &/2/90.

6) The proposal for swimming pool and ancillary uses in the portion of the land meant to be
surrendered to the Govt. was discussed in the 28th ECC meeting held on 28/4/88. The genera:
consensus of the Committee was that the plans are as per norms of ECC and R&D.A.

regulations and it should be agreed to.
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The case was placed before the EDC in its 13th meeting held on 17/7/88 and the Council

approved the swimming pool in open space along with permissible ancillary uses as per plans.

7) However, after detailed scrutiny of the plans, it was that the whole plot falls within 200 mts.
of HTL and the decision regarding 90 mtr./200 mts. was yet to be finalised the plans have to
be submitted to the IMC for approval. by the Government at that time. It was also observed

that the plans have to be submitted to the IMC for approval.

Meanwhile, the restriction of 200 mts. deme into force (with affect from 22/8/86). As per this,
no construction/ development is to be permitted within 200 mts. of HTL The opinion of Law
Department was also sought vide this office letter dated 22/3/09 for approval of swimming
pool within 200 mts. of HTL with reference to High Court judgement in Ramada case. The

same is awaited.
Yours faithfully,
S.D.
N. Pandalai

Chief Town Planner

t.t.c.

e
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SOUTHERN PLANNING AND DEVELOPMENT AUTHORITY
Datta Prasad Building, 2" Floor,
Pajifond, Margao

Ref. No. SPDP/3947/567 /90-91 Date: 8-5-90

SHOW CAUSE NOTICE

The site inspection carried out on 8/5/90 at 1.30 pm. by the official of this
Authority revealed that you have carried out illegal development, on Chalta No.

of P.T. Sheet No. surveyed No.23 Sub-

division No. 13 & 17 in the area zoned as in Outline

Development Plan/Zoning Plan/Regional plan without prior permission of this
Authority as required under Section 44 of the Town and Country Planning Act,

1974 and which illegal development consist of:

Extension and construction of cottages
Hence, you are hereby directed to show cause within 15 days from the receipt
of this notice, why action under Section 52 of the Town and Country Planning
Act 1974 namely Demolition of your said construction should not be initiated,
for the above referred to illegal development as in provided under the said

Section 52 of the Act.

Please note, that if no reply is received from you within 15 days this Authority
shall proceed to take further steps a provided under the said Act. (Hence take
notice.

J.P. Coutinho
(MEMBER SECRETARY)

615
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To,
Mr/Mrs/Miss Panthouse Builders Pvt Ltd,

Near The Canara Bank, Luis Miranda Road, Margao Goa

(Received)

Copy 1. The Chief Town planner, Panjim, Goa
2. The Chief Officer, MMC, cognizance of this show

) with a request to take
)

Margao/Chief Officer PMC, Ponda ) Cause notice and take
)
)

3. The Sarpanch, Office
of the Village Panchayat, of Colva

suitable action after due

inspection

t.t.c

S
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MTNISTRY OF ENVIRONMPI\T & FORESTS

(Department of Environment, Torcsts & Wildlife)

NOTTFICATION UNDER  SECTION 3(1) AND
SECTION 3(2)v) OF THE ENVIRONMENT
(PROTECTION) ACT, 1986 AND RULE 5(3)d)
OF ENVIRONMENT (PROTECTION) RULES,
1986, DECLARING CIOASTAL .STRETCHES AS
COASTAL REGULATION ZONE (CRZ)Y AND
REGULATING ACTIVITIES IN THE CRZ.

New Delhi, the 19th February, 1991

S§.0. 114(E).—~Whercas a Notification under Sec-
tion 3(1) and Section 3(2%v) of the Environment
(Protection) Act, 1986, inviting objections against
the declaration of Coastal Stretches as Coastal Regu-
laion Zone (CRZ) and imposing restrictions on
industries, opcrations and processes in the CRZ was
published vide S.0. No. 944 (E) dated 15th Dccem-
ber, 1990.

And whereas all objections reccived  have been
duly considered by the Central Government ;

Now, therefore, in cxerci e of the powers conferred
by Clause (d) of sub-rule (3) of Rule 5 of the En-
vironment (Protection) Rules, 1986, and all other
powers vesting in its behalf, the Central Government
hercby declares the coastal stretches of seas, bays,
estuarics, creeks, rivers and backwaters which are
influenced by tidal action (in the landward side) upto
500 metres from the High Tidc Line (HTL) and the
land between the Low Tide Line (LTL) and the HTL
as Coastal Regulation Zone, and imposcs with effect
from the date of this Notification, the following res-
trictions on the setting up and expansion of industries,
operations or processes etc, in the said Coastal Regu-
lation Zone (CRZ)Y. For purposes of this Notification,
the High [Tide Linc (HTL) will be defined as the line
unto which the highest high tide reaches at spring
tides. Pl

Note.—The distance from the High Tide Line
(HTT.) to which the proposed regulatfons will apply
in the case of rivers, creeks and backwatere may be
modified on a case by case basis for reatons to be
recorded while preparing the Coastal Zone Manage-
ment Plans (referred to below) ; however, this distance
shall not be less than 100 metre i or the width of the
creck, river or backwater whichever is less.

2. Prohibited Activities :

The following activities are declared as prohibited
within the Coastal Regulatioa Zone, namcly :

(i) setting up of new indu trics and expansion
of existing industrics, except those dircetly
related to water front or dircetly necding
foreshore facilities 3

(i) manufacture or handling or storage or dis-
posal of hazardous smbstances as specified
in the Notifications ol the Government of
Indla in the Minivtry of  Fnvironment &
Toreste No. S.0. 894(B) date] 28th July,
1989, S.0. 966(F) dated 27th November,
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(ifi)

(iv)

Annexure A51117
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1989 and GSR 1037(E) dated 5th Decem-
ber, 1989 ;

Setting vp and expansion of fish processing
units  including  warehowrine  (excluding
hatchery and natural fish drying in permit-
ted areas) ;

sctting up and expansion of units{ny.cha:
nisms [or disposal of waste1 and effluents,
cxcept facilitics required for discharging
trcated effluenty into (he water course with
approval under the Water (Prevention and
Control of Pollution) Act, 1974 ; and except
for storm water drains

(v) di charge of untreated wases and cffluents

(vi)

(vi)

(viiD

(ix)

(x)

(x1)

(xif)

(xii)

trom industrics, citics or towns and othcr
human settléments.  Schemcs shall be im-
plemented by the concerned authorities for
phasing out the existing practices, if any,
within a reasonable time period not exceed-
ing thre; yecars {rom the date of this noti-
fication ;

dumping of city or town waste for the pur-
poses of landfilling or otherwise ; the cxist-
ing practice, if any, shall be phased out
within a reasonable time not exceeding
three years from the date of this Notifica-
tion ;

dumping of ash or any wastes from thermal
power stationg

land reclamation, bunding or disturbing the
natural course of ‘ea water with similar
obstructions, excent those required for con-
trol of coastal crosion and maintenance or
cleasing of waterways, channels and ports
and for prevention of sandbars and also
except for tidal rceulators, storm  watcr
drains and structures for prevention of sali-
nity ingress and for sweet water recharge :

mining of <ands, rocks and other substrata
materials, cxcept those rare minerals not
available outside the CRZ areas ;

harvesting or drawal of pround water and
construction of mechanisms therefor within]
200 m of HTL. ; in the 200 m to 500 m
zone it shall be permitted onlv when done
manually through ordinary wells for drink-
ing, horticulture, agriculture and fi heries ;

construction activities in ecologically sensi-
tive arcas as specified in Annexure-I of this
Notification

any construction activity between the Low
Tide Line and High Tide Line except faci-
lities for carrvine treatcd eflucnts and
waste water discharges into the sca, facilities
for carrying sen water for cooling purposes,
oil, gas and similar pipelines and facilities
ceential for activities permitted under this
Notification ; and

dressine or altering of sand  dunes,  hills,
natural features including landscape changes
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for beautificution, recrcational and other
such purpose:, except, as permissible under
this Notification.

3. Regulation of Permissible Activitics :

All other activities, except thos: prehibited in puara
2 above, will be regulated ay5 under :

(1) Clearance shall be given for any activity
within the Coastal Regulation Zone only
if it requircs water front and  foreshore
facilities.

(2) The following activities will require environ-
mental clearance from the Ministry of En-
vironment & Forests, Government of India,
namely :

(i) <Construction activitics related to Defence
requirements for which foreshore [acili-
ties are essential (e.g. slipways, jetties
etc.); except for classified opcrational
component of defence projects for which
a separate procedure shall be followed.
(Residential  buildings, oflice buildings,
hospital complexes, workshops shall not
come within the definition of opcrational
requircments cxcept in very special cases
and hence shall not normally be permitted
in the CRZ),

(ii) Operational constructions for porty and
harbours and light hduses requiring water
frontage; jetties wharves, quays. slip-
ways etc. (Residential buildings & oflice
buildings shall not come within the defini-
tion of operational activities except in
very special cases and nence shall not
normally be permitted in the CRZ);

(iii) Thermal power plants (only foreshore faci-
lities for transport of raw materials facili-
ties for in-take of cooling water and out-
fall for discharge of treated wastc water)
cooling water); and

(iv) All other activities with investment ex-
ceeding rupees five crores.

(3) (i) The coastal States and Union Territory
Administrations shall prepare, within a
period of one ycar from the date of this
Notification. Coastal Zone Management
Plans identifying ang classifying the CRZ
areas within their respective territories in
accordance with the guidelines given in
Annexures-I and 1T of the Notification and
obtain approval (with or without modifi-
cations) of the Central Governiment in the
Ministry of Environment & Forests;

(ii) Within the frameweork of such approved
plans, all development and activities
within the CRZ other than those covered
in para 2 and para 3(2) above shall be re-
pulated by the State Government, Unimn
Territory  Administration or the Tocal
authority as the case mav be in accor-
dance with the guidclines eiven in Annex-
ures-I and T1 of the Notification; and

(i) 1In the interim period till the Coastal Zone
Management Plans mentioned in para
3(3)i) above arc prepared and approved,
all developments and activities within the
CRZ shall not violate the provisions of
this Notification, State Goveraments and
Union Territory Administrationg shall en-
sure adherence to these regulations and
violations, if any, shall be subject to the
provisions of the Environment (Protec-
tion) Act, 1986.

4. Proccdure for monitoring and enforcgment :

The Ministry of Environment & Forests and the
Government of State or Union Territory and such
other authorities at the State or Union Territory levels,
as may be designated for this purpose, shall be res-
ponsible for monitoring and enforcement of the provi-
sions of this notification within their respective juris-
dictions. '

IN. K-15019]1|84TA-IIT (Vol. II)]
R. RAJAMANI, Sccy.

ANNEXURE-I

COASTAL AREA CLASSIFICATION AND
DEVELOPMENT REGULATIONS

Classification of Coastal Regulation Zonc :

6(1) For regulating development activities, the
coasta] stretches within 500 metres of High Tide
Line of the landward side are classified into four
categories, namely :

Catepory I (CRZ-T) :

(i) Arcas that are ecologically sensitive and im-
portant, such as national parksimarine
parks, sanctuaries, reserve forests, wildlife
habitats, mangroves, corals|coral reefs, arcas
close to breeding and spawning grounds of
fish and other marine hfe, arcas of out-
standing natural  beauty|historical'heritage
areas, areas rich in genetic diversity, aceas
likely to be inundated duz to rise in sea
level consequent Mpon global warming and
such other areas as may be declared by the
‘Central Gavernment or the concerned au-
thorities at the State[Union Territory level
from time to time,

(ii) Area between the Low Tide Line
High Tide Line.

and the

Category-1T (CRZ-IT):

The atear that have already been developed upto
or close to the shore-line. For this purpose, “‘deve-
Ioped area”™ Is referred to as that area within the
municipal limits or in other legally designated urban
arcas which is already substantially built up and
which has been provided with drainage and approach
roads and other infrastructural facilities, such as
water supply and sewWerage mains.

Category-TIT (CRZ-TII) :

Arcas that are relatively undisturbed and  thoss
which do wot belong to either Category-1 or 1I. These
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will include coastal zone in the rugal arcas (Jevelop-
ed and undcveloped) and also arsas within Munici-
pal limits or in other legally Jesignated urban arcas
which aie not substantially built up.

Category-TV (CRZ-IV)

Coastal stretches in the Andaman & Nicoba;, Tak-
shadweep andd small islands except those designated
as CRZ-1, CRZ-II or CRZ-IIL

Nimms for Regulation of Activitics,

6(2) The development or constiuction activities
in different categories of CRZ arcas shall be regulat-
ed by the concerned authorities at the StatejUnion
Territory level, in accordance with the following
norms : '

CRZ-1

No new construction shall be pearmitted within 500
metres ¢f the High Tide Line. No construction acti-
vity, except as listed under 2(xii), will bz permitted
batween the Low Tide Line and tae Hign Tide Lwme.

CRZ-1I

(i) Buildings shall be permitted neither on the
seaward side of the cxisting road (or rouds
proposed in the approved Coastal  Zone
Management Plan of the arca) nor on sca-
ward side of existing awhurised structures.
Buildings permitted on the landward side
of the existing and proposed roads|existing
authorised structures sinall be subject to
the existing local Town and Country Plan-

ning Regulations including the existing
norms of FSIFAR.
(i) Reconstruction of the authorised buildings

to be permitted subject with the existing
TSIIFAR norms and withont change in the
eXisting use,

(iii) The design and construction of  buildings
shall be consistent with the surrounding
landscape and local archiiectural style,

CRZ-IIT

(i) The area upto 200 metres from the High
Tide Line is to be earmarked as ‘No Deve-
lopment Zone’. No construction chall be
permitted within this zone except for re-
pairs of existing authorised structures not
excecding existing FSI, existing plinth arca
and existing density. However, the follow-
ing uses may be permissible in this zone—
agriculture, horticulturs, gardens, pastures,
parks, playfields, forestry and salt manufac-
ture from sca water.

(ii) Development of vacant plo*s hetween 200
and 500 metres of High Tide Line in desi-
gnated areas of CRZ-IIT with prior appro-
val of MEF permitted Tor construction of
hotels/beach resorts for temporary cccupa-
tion of tourists|visitors subject to the ¢
ditions ag stipulated n the guidclines at
Annexure-II.

(i) Coustruction|reconstruction of dwelling units
between 200 and 500 metres of the High
Tide Line permitted so long it is within the
ambit of traditional rights and customary
uses  such as existing fishing villages and
goathans. Building permission for such
construction|reconstruction will be  subject
to the conditions that the total number of
dwelling units shall not be more than twice
the numbcr of existing units ; total covered
arca on all floors shall not cxceed 33 per
cent of the plot size ; the overall height of
construction shall not excexd 9 metres and
construction shall not be more than 2 {loors
(zround floor plus one foor).

(iv) Rcconstruction]alterations. of an existing su-
thorised building permitted subject to (i)
to (iii) above.

CRZ-IV
Andaman & Nicobar Tslands :

(i) No new construction of buildings shall be
permitted within 200 metres of the HTL ;

(i) The buildings between 200 and 500 metres
from the High Tidc Tine shall not have
more than 2 floors (geound floor end st
floor), the total coverad srca on all {floors
shall not be more than 50 per cent of the
plot size and the total heigit of construc-
tion shall not exceed 9 metres ;

(i1iY The decign and construction of buildings shall
be consistent with the surreundiog land-
ccepe and local architectural style.

(iv) Cerale and sand from th: beaches and coas-
tal waters shall not be wsad for construc-
t.n and other purposes :

(v) Dredeing and underwater blasting in and
around coral formations shall not be per-
mitted; and

(vi) Howeover, in some of the islands, coastal
stretches mav slso be  classified into cate-
gorics CRZ-1 or TT or TI', with the prior
appreval of Mnistry of Environment and
Forests and in snch designated stretches, the
sonronriate reeulationg given for respective
Categories shall apply.

Takshadween gnd small Tslands :

() For permittine crmstruction of huildings. the
distance from the High Tide Line shall be
decided  devending on  the si7e nl the
islands, This shall be laid Jown for each
land, in consultation with the exverts and
with anproval of the Ministry of Fnviron-
ment & TForests, keeping n view the land
nre reauirements for specific purposes vis-a-
vic lneal conditions including hvdrological
aspecte  erosion and ecological scnsitivity:

(iY The buildings within - S00 metres from the
HTL s<hall not have more than 2 floors
{ground floor and Ist fioor), the total cover-
ed arca on all floory shall not be morc than

.619
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50 per cent  of the plot size and the total
height of construction shall not exceed 9

moetres;

(ii) The design and construction of buildings shall
be consistent with the surrounding -lands-
cape and local architectural style.

(iv) Corals and sand from the beaches and
coastal waters shall not be used for construc-
tion and other purposes;

(v) Dredging and underwater blasting in and
around coral formations shall not be per-
mitted; and

(vi) However, in  some of the islands, coastal
stretches may also be classified into categori-
es CRZ-1 or 1T or III, with the prior appro-
val of Ministry of Environment & Forcsts
and in such designated strctches, the appro-
priate rcgulations given for respective Cate-
gories shall apply.

Lekshadweep and small Islands :

(i) For permitting construction of buildings, the
distance from the High Tide Line shall be
decided depending on the size of the islands.
This shall be laid down for each island. in
consultation with the experts and with ap-
proval of thc Ministry of Environment &
Forsts, keeping in vicw the land usc require-
ments for specific purposes vis-a-vis local
conditions including hydrological aspects,
crosion and eccological sensitivity;

(ii) The buildings within 500 mctres {from the
HTL shall not have more than 2 floors
(ground floor and 1st floor), the total cover-
¢d arca on all floorg shall not be more than
50 per cent of the plot size and the total
height of construction shall not cxceed 9
metres;

(iii) The design and construction of buildings
shall be consistent with the surrounding
landscape and local architectural style,

(iv) Corals and cand from the heaches and 2ois-
tal waters, shall not he usegd for construc-
tion and other purposes.

(v) Dredging and under water blasting in and
around lagoons and coral formations shall
not be permitted; and

THE GAZETTL OF INQ? : EXTRAORDINARY
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(vi) However, in some of the Islands, coastal
stretches may also be classilied into categories
CRZ-] or 1l or III with prior approval of
the Ministry of Environment & [Forests. In
such designateg  stretches the appropriate
rcgulations given for respective catcgories
shall apply.

ANNEXURE-II

GUIDELINES FOR DEVELOPMENT OF BEACH
RESORTS/HOTELS IN THE DESIGNATED
AREAS OF CRZ-III FOR TEMPORARY OCCU-
PATION OF TOURIST|VISITORS, WITH PRIOR
APPROVAL OF THE MINISTRY OF ENVIRON-
MENT & FORESTS

7(1) Construction of beach resorts|hotels with prior
approval of MEF in the designated areas of CRZ-TIT
for temporary occupation of tourists| visitors shall be
subject to the following conditions :

(i) The project proponents shall not undertakc
any construction (including temporary con-
tructions and fencing or such other bar-
riers) within 200 metres (in the landward
side) from the High Tidc Line ang within
the area between the Low Tide and High
Tide Line;

(1) The total plot size shall not be less thin
0.4 hectares and the total covered area on
all floors shall not excced 33 per cent of the
plot size i.e. the FST shall not exceed 0.33.
The open area shall he suitably landscaped
with appropriate vegetal cover;

(i) The construction shall be consistent with
the surrounding landscape and local archi-
tectural style;

(iv) (The overall height of construction upto the
highest ridge of the roof, shall not cxceed 9
metres and the construction shall not he more
than 2 floors (ground floor plus one upper
floon) ;

v) Ground water shall not be tapped within
700 m of the HTL; within the 200 metre-
500 metrc zone it can be tapped only with
the concurrence of the Central|State Grofind
Water Board:

(vi) Fxtraction of sand, levelling or digging of
of sandy stretches excent for stroctural foun-
dation of building, swimming pool shall not
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be permitted within 500 metres of the High
Tide Line;

(vii) The quality of treated effluents, solid wastes,

(viii)

emissions and noise levels etc. from the
project area must conform to the standards
lnid down by the competent authorities in-
cluding the Central|State Pollution Control
Board and under the Environment (Protec-
tion) Act, 1986;

Necessary arrangements for the treatment
of the effluents and solid wastes must be
made. It must be ensured that the untreated
effluents and solid wastes are not discharged
into the water or on the beach; and no
effluent[solid waste shall be discharged on
the beach;

(ix) To allow public access to the beach, atleast

a gap of 20 metres width shall be provided

t.t.c

A
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between any two hotels|beach resorts; and

in no case shall gaps be less than 500 metres
apart; and

(x) If the project involves diversion of forest
land for non-forest purposes, clearance as
required under the Forest (Conservation),
Act, 1980 shall be obtmined. The require-
ments of other Central and State laws as
applicable to the project shall be met with.

(xi) Approval of the State[Union Territory Tou-
rism Department shall be obtained.

7(2) In ecologically sensitive areas (such as marine
parks, mangroves, coral reefs, breeding and spawning
grounds of fish, wildlife habitats and such other areas
as may be notified by the Central|State Government]
Union Territories) construction of beach resorts|hotels
shall not be permitted.

Printed by the Manager, Govt. of Indian Press, Ring Road, New Delhi-110064
and Poblished by the Controller of Publications, Delhi-110054, 1990
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SOUTHERN PLANNING AND DEVELOPMENT AUTHORITY
Datta Prasad Building, 2" Floor,
Pajifond, Margao

Ref. No. SPDP/3947/567 /90-91 Date: 21-2-91
NOTICE

(Under Section 53 of Town and Country Planning Act, 1974)
The site inspection carried out on 21/2/91 at 3.00 P.M by the official of this
Authority verified that you are carrying out illegal development, without the
prior permission of this Authority as required under Section 44 of the Town and
Country Planning Act, 1974 and which illegal development consist of:
Construction of buildings, cottages, compound wall and swimming pool without

prior approval of this Authority.

You are hereby directed to stop illegal development and the development work

should be discontinued with immediate effect.

Further, take note that you will have to pay penalties as envisaged under the
said Act for continuing the illegal development and also for having carried out
the illegal development without prior permission from the Authority and as
such you will be prosecuted for the recovery of the same.

22/2//91
R. N. Ray
(MEMBER SECRETARY)

To,
Mr/Mrs/Miss Panthouse Builders Pvt Ltd,
Near The Canara Bank, Luis Miranda Road, Margao Goa
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Copy 1. The Chief Town planner, Panjim, Goa
2. The Chief Officer, MMC,

Margao/Chief Officer PMC, Ponda
3. The Sarpanch, Office

of the Village Panchayat, of Colva

t.t.c

O

22/2//91
R. N. Ray
(MEMBER SECRETARY)

625



626 7 Annexure A-13

(Eanr® ez

\ersuG & DEVELOPHENT AUTHORITY
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THNN Ve RREAR B TR AL ot
Ny el at Gloor, Pajifond
f § ‘\ e 13 i B Indiaingg 2ad - Fleor, gy
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Date | 9oL

SHCW  CAUSE _NOL'ICE

Whereas tha site inspection carried out on 21-2-1991 2%113_22
by the Officials of tids Authority revealed thot you h.avle Town' &
the dovelopment withcut permission under Section 44 of th 17 at.
Plarnming aAct, .1974 on durvay No..Q3_Sub-ﬁ1visLou No.13 an Tl
and which dovelopment consista of: : ; . o : :

1) Construction of main building consisting of G plus 1 E;»t:r\:

and a portion of which .is having a basement £100T. ‘“
2) Copstruction of number of structures such as power house,
drossing .room, check post. ctce :

3) construction uf Swimming Pool and

-4) Addition toO the exist.'j.ng villase

_WPereas having cartied out the aforesald development without
val under Scctipn %44 of the Town & Country Planning Act, 1974 as
the said development so carried.out by you isliable €0 be demolls

Now, therefore you are hereby directed to show cause within”
from the receipt of this Notlco why the aforaesgsalid development carx
by you sheuld not be demolished, This Notlice is being issuwed to Yy
Section 52 of the Act, : : :

i Please note that i1s no reply is received from you within ap
of 15 days from the receipt of this Notice this Authority shall p
to take further steps as provided under sald Act which ple ase not

r bl - ‘
SRR s
( R.NJKAY l
' MEMBER SECRETARY
: TO,
M/s: Renthcuse Builders Pvt,Ltd,.,

Near the Canara Bank, -
Luis Miranda Road, Margaos

Copy tos 1) The Chief Town Planner « Panajl = Goa,

#) The $orpbnch, Office of the
drllane Pauchayht,
Calbwva, Salcete Goas

AL/ €805 e 3 i
This Certified capy is & 625y &7 the INF . o
Photocopy submitted 1o ihis (‘.‘)ﬁ'ioems QRMA”ON ,SSUED UNDER RT IAC I; 2005 |
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an3®=
Bublie \ﬁfafﬁ\ath Q
o VAIOSTE



72

SOUTHERN PLANNING AND DEVELOPMENT AUTHORITY
Datta Prasad Building, 2" Floor,
Pajifond, Margao, GOA

Ref. No. SPDP/3947/5361 /90-91 Date: 27-3-91

SHOW CAUSE NOTICE
Whereas the site inspection carried out on 21-2-1991 at 3 P.M. by the
Officials of this Authority revealed that you have carried out the development
without the permission under Section 44 of the Town & Planning Act, 1974 on

Survey No.23 Sub-division No. 13 & 17at and which development consist of:

1) Construction of main building consisting of G plus 1 structure and a
portion of which is having a basement floor.

2) Construction of number of structures such as power house, dressing
room, check post etc.

3) Construction of Swimming Pool and

4) Addition to the existing villas.

Whereas having carried out the aforesaid development without val under
Section 44 of the Town & Country Planning Act, 1974 as the said development

so carried out by you is liable to be demolished.

Now, therefore you are hereby directed to show cause within from the
receipt of this Notice why the aforesaid development carrie3d out by you
should not be demolished. This Notice is being issued to you under Section 52

of the Act,

627
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Please note that is if no reply is received from you within a period of 15
days from the receipt of this Notice this Authority shall proceed to take further
steps as provided under the said Act which please note.

27/3/91
(R. N. RAY)
MEMBER SECRETARY
To,
M/s. Penthouse Builders Pvt. Ltd.,
Near the Canara Bank, Luis Miranda Road, Margao.

Copy to: 1) The Chief Town Planner — Panaji — Goa.

2) The Sarpanch, Office of the Village Panchayat, Colva, Salcete, Goa

At 26.3.91

t.t.c.

o
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ESHA EKTA APARTMENTS COOP. HOUSING SOCIETY LTD. v.
MUNICIPAL CORPN. OF MUMBAI

(2013) 5 Supreme Court Cases 357

4 (BEFORE G.S. SINGHVI AND S.J. MUKHOPADHAYA, JJ.)
ESHA EKTA APARTMENTS COOPERATIVE
HOUSING SOCIETY LIMITED
AND OTHERS
Versus
p MUNICIPAL CORPORATION OF MUMBAI

AND OTHERS

Civil Appeals No. 7934 of 2012T with Nos. 7935 o
7936 of 201271, 7937 of 20127, 7938 of 2012*

A. Town Planning — Illegal constructlon — )
c Regularlsatlon of illegal constructlon and quashmi‘;

additional FSI (which was not permissible
Developers without permission and dcsplte
with illegal residential constructions and 'gell
and with the passage of time, said individ i

-"1;

of said illegal constructions and alsoseeki

& seeklng reglﬂarlsatlon
g cfuaehment demolltmn

d er /flat buyers coﬁtentwn that
1967) at the tlme of re_]ectlon of de@loper s/builders’ pr' er-.:faor grant of
tructions — C culir dt. 4-2-2001
ructiéghs cannot be
— Authorities,

e

-P Pl‘mte remedy against
¥ 82 — Ss. 55(1)(a) and

orders — Further held, buye
developers/builders — Trai

Q 0(‘%} — ombay Munlel.pal §E rporatlon Act, 1888 (3 of
f1888) — Ss. 351 an : - ition oFde ﬂlrected to be implemented
— MaharashtraﬁBe

for 1llegsallty commltted b
flats and.occupyi
flats had" lfiegn rejected by au orities — Said plea of flat buyers, held, is not

Arising out of SLP (C) No. 3347%;0f 2011. From the Judgment and Order dated 24-8-2011 of
thenH1gh Court of Judicature of Botﬂbay in Appeal from Order No. 1124 of 2010
e Ans'ing out of SLP (C) No. 33601 of 2011
T AILSmg out of SLP (C) No. 33940 of 2011
fsing out of SLP (C) No. 35402 of 2011
ising out of SLP (C) No. 35324 of 2011
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394

mandatory by the legislature because the promoter is not only o
statutorily to give the particulars of the land, amenities, facilities, efc.
is also obliged to make full and true disclosure of the dsvelé@menjt‘“

SUPREME COURT CASES (2013) 5 SCC

residual FAR (FSI) in the plot or the layout not consumed will be .
available to the promoter till the registration of the society. Whereas 7
after the registration of the society the residual FAR (FSI), shall bé
available to the society.” &

18. The above clauses 3 and 4 are declared to be statutor¥; af

potentlahty of the plot which is the subject-matter of the agieement; b

promoter is not only required to make disclosure concerntﬁg thgrinherent
FSI, he is also requ1red at the stage of layout plan to decla"j@ W
plot in question in future is capable of being loaded witl;

o

uhel:hésf the
ad,eh*tlonal

FSI/floating FSI/TDR. In other words, at the time of execu m of the

agreement with the flat takers the promoter is obligedk:
before the flat takers the entire project/scheme;s
scheme or multiple number of buildings scheme
effect of the formation of the society.

g t}ltorily to place
1t“‘1§ one-building ¢
lausg 4 shows the

19. In our view, the above condition ofitru

from the obligation of the promoter under M

and Form V which prescribes the fg

indicated above. This obligation rema d
of developability has to be harmgomo sl
registration of society and conveyancé pf itle. Once the ¢i
placed before the flat takers at the tin ! e-i,ﬂ then the
promoter is not required to obtain prior consent of theiffagtakéss as long
as the builder puts up additi ;mak construction in deg
layout plan, building rules and: e
55. It is thus evident that th
sanctions and approvals from
to the flat buyers. The "'@sct
promoters. However, ﬁlae o
f
otedij dgmentq and, in particular, Royal
aryemn? is clearly attracted in the present g9
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ESHA EKTA APARTMENTS COOP. HOUSING SOCIETY LTD. v. 395
MUNICIPAL CORPN. OF MUMBAI

encourage violators of the planning laws and destroy the very idea and
a concept of planned development of urban as well as rural areas.
57. In the result, the appeals and the transferred case are dismissed ai

expected to take action in the matter at the earliest.
b 58. We also direct that the State Government and

hurdle or obstacle in the implementation of notices issued
of the 1888 Act

[CITED CASE]
(2013) 5 Supreme Co ;

(BEFORE G.S. SINGHVI AND _S J.

HOUSING SOCIETY LIMITED,
AND OTHERS #

>

i of notice on @eces@,@ry parties — Transfer for
dl g same subjeét-matter and same issues (i.e.

il] gaf constructions), directed —
e constructions 1mpleaded —

necessary parties 5
f analogous hearing
1ssues relatmg

parties nd ser ¢ ..,ml Procedure Code, 1908 — S. 25 —
Prflctlce im.,d lf’rocedure — ' (Paras 1to 5)

Esha Ekta Apartments CHS v. Municipal Corpn. of Mumbai, (2012 4 SCC
689 : (2012) 2 SCC (Civ) 669, rélied on
i *

SS-D/51491/CV

sk AOm the Judgment and Order dated 24-8-2011 in Nom. No. 4807 of 2005, LCS No. 5563 of
;005 and AFO No. 1124 of 2010 of the High Court of Bombay
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SHANTI SPORTS CLUB v. UNION OF INDIA 705

(2009) 15 Supreme Court Cases 705
(BEFORE B.N. AGRAWAL AND G.S. SINGHVT, J].)

SHANTI SPORTS CLLUB AND ANOTHER .. Appellants;
Versus
UNION OF INDIA AND OTHERS .. Respondents.
Civil Appeals Nos. 8500-501 of 20017 with CPs Nos. 252-53 of 2001,
b decided on August 25, 2009

A. Land Acquisition Act, 1894 — Ss. 4, 6, 11 & 16 — Power of
landowner after acquisition of land to transfer that land to another person
— Validity and effect of such transfer — Rights of transferee — Once the
land is acquired by following due process of law, it cannot be transferred by
landowner to another person — Any such transfer is void and not binding
on State — Transferee of acquired land can, at best, step into the shoes of
C landowner and lodge claim for compensation — Transfer of Property Act,

1882 — Ss.6,7 & 55

B. Land Acquisition and Requisition — Delhi Lands (Restrictions on

Transfer) Act, 1972 (30 of 1972) — S. 3 — Applicability of — Transfer of

land subsequent to acquisition thereof under Land Acquisition Act, 1894, by

landowner to another person — Validity of — Held, is void in view of

d prohibition contained in S. 3 — Transfer of Property Act, 1882,8s.6 & 7
C. Land Acquisition Act, 1894 — S, 48(1) — Power/discretion under, to
withdraw from acquisition — Refusal to exercise — Acquisition of land for
public purpose [housing project] — Withdrawal from, sought by appellant

Club which got possession of said land under an agreement with landowners

subsequent to acquisition and unauthorisedly/illegally constructed sports
e complex thereon despite having knowledge of said acquisition — Refusal by
Government to withdraw from acquisition — Challenge to — Tenability of

— Having regard to: (i) the law prohibiting transfer of an acquired land
by landowner, (ii) construction of sports complex on acquired land having
been made in absence of sanction of building plan, and (iii) appellants
undertaking commercial activities in said complex, held, Government’s

¢ decision not to withdraw from acquisition cannot be faulted — Appellants
cannot plead equity and seek court’s intervention for protection of said
unauthorised constructions — Contention raised by appellants that
Government ought to have notified the land in question in view of
substantial amount spent on said constructions, not acceptable — Land
Acquisition and Requisition — Delhi Lands (Restrictions on Transfer) Act,
1972 (30 0f 1972), S. 3

Y D. Equity — Seeking court’s intervention raising plea of, for protection
of unauthorised acts done — Impermissibility of — Constitution of India —
Arts. 226, 32, 136 & 142 — Equity jurisdiction

Dismissing the appeals filed against the order of the Division Bench of the
High Court, which refused to interfere with the Central Government’s decision

1 Form the Judgment and Order dated 21-8-2001 of the High Court of Delhi at New Delhi in
CWPs Nos. 4777 of 1993 and 3277 of 2000
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SHANTI SPORTS CLUB v. UNION OF INDIA (Singhvi, J.) 743

cities and urban areas, enforcement thereof has been extremely poor and the
people have violated the master plans, zoning plans and building regulations
a and bye-laws with impunity.

74. In the last four decades, almost all cities, big or small, have seen
unplanned growth. In the 21st century, the menace of illegal and unauthorised
constructions and encroachments has acquired monstrous proportions and
everyone has been paying heavy price for the same. Economically affluent
people and those having support of the political and executive apparatus of

b the State have constructed buildings, commercial complexes, multiplexes,
malls, etc. in blatant violation of the municipal and town planning laws,
master plans, zonal development plans and even the sanctioned building
plans. In most of the cases of illegal or unauthorised constructions, the
officers of the municipal and other regulatory bodies turn blind eye either due
to the influence of higher functionaries of the State or other extraneous

¢ reasons. Those who construct buildings in violation of the relevant statutory
provisions, master plan, etc. and those who directly or indirectly abet such
violations are totally unmindful of the grave consequences of their actions
and/or omissions on the present as well as future generations of the country
which will be forced to live in unplanned cities and urban areas. The people
belonging to this class do not realise that the constructions made in violation

d of the relevant laws, master plan or zonal development plan or sanctioned
building plan or the building is used for a purpose other than the one
specified in the relevant statute or the master plan, etc., such constructions
put unbearable burden on the public facilities/amenities like water, electricity,
sewerage, etc. apart from creating chaos on the roads. The pollution caused
due to traffic congestion affects the health of the road users. The pedestrians

e and people belonging to weaker sections of the society, who cannot afford the
luxury of air-conditioned cars, are the worst victims of pollution. They suffer
from skin diseases of different types, asthma, allergies and even more
dreaded diseases like cancer. It can only be a matter of imagination how
much the Government has to spend on the treatment of such persons and also
for controlling pollution and adverse impact on the environment due to traffic

f  congestion on the roads and chaotic conditions created due to illegal and
unauthorised constructions, This Court has, from time to time, taken
cognizance of buildings constructed in violation of municipal and other laws
and emphasised that no compromise should be made with the town planning
scheme and no relief should be given to the violator of the town planning
scheme, etc. on the ground that he has spent substantial amount on

g construction of the buildings, etc.—K. Ramadas Shenoy v. Town Municipal
Council, Udipi*®, G.N. Khajuria (Dr.) v. DDA3?, M.I. Builders (P) Ltd. v.
Radhey Shyam Sahu®0, Friends Colony Development Commiitee v. State of

38 (1974) 2 SCC 506
39 (1995) 5 SCC 762
40 (1996) 6 SCC 464
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Orissa*', M.C. Mehta v. Union of India** and S.N. Chandrashekar v. State of
Karnataka™®.

75. Unfortunately, despite repeated judgments by this Court and the High
Courts, the builders and other affluent people engaged in the construction
activities, who have, over the years shown scant respect for regulatory
mechanism envisaged in the municipal and other similar laws, as also the
master plans, zonal development plans, sanctioned plans, etc., have received
encouragement and support from the State apparatus. As and when the
Courts have passed orders or the officers of local and other bodies have taken
action for ensuring rigorous compliance with laws relating to planned
development of the cities and urban areas and issued directions for
demolition of the illegal/unauthorised constructions, those in power have
come forward to protect the wrongdoers either by issuing administrative
orders or enacting laws for regularisation of illegal and unauthorised
constructions in the name of compassion and hardship. Such actions have
done irreparable harm to the concept of planned development of the cities
and urban areas. It is high time that the executive and political apparatus of
the State take serious view of the menace of illegal and unauthorised
constructions and stop their support to the lobbies of affluent class of builders
and others, else even the rural areas of the country will soon witness similar
chaotic conditions.

76. In the result, the appeals are dismissed. However, by taking note of
the submission made by Shri Mukul Rohatgi that some time may be given to
his clients to vacate the land, we deem it proper to grant three months’ time
to the appellants to hand over possession of the land to the authority
concerned of DDA. This will be subject to the condition that within two
weeks from today an affidavit is filed on behalf of the appellants by an
authorised person that possession of the land will be handed over to DDA by
30-11-2009 and during this period no encumbrances whatsoever will be
created by the appellants or their agents and that no compensation will be
claimed for the construction already made. Needless to say that if the
required undertaking is not filed, the authorities concerned of DDA shall be
entitled to take possession of the land and, if necessary, take police help for
that purpose.

Contempt Petitions Nos. 252-53 of 2001

77. We have dismissed the civil appeals by the above order. Hence, the
contempt petitions are dismissed.

41 (2004) 8 SCC 733
42 (2006) 3 SCC 399 'R
43 (20006) 3 SCC 208 Q\\u““
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GOA COASTAL ZONE MANAGEMENT AUTHORITY

C/o Depdrtment of uulane, Tﬁfhnology & Env1ronman,

Obp. udllgdo Semlndry, p{‘..lelng,;Ba:dQZ,:§Oﬂ ~ 403 511

Phone: (Od32) “4071 6, 2407187, 2407189 CoFazy (0832)7 2407166
REF. NO;fvGCZMA/S/3ll/L53”1 ' ‘ i DATE : 18705/2006
Alo, -

e LJO aequvlra,,
1da’ Resorts Pvt. Ltd.,
ia, Salcete - Goa 403 72

Shri 2
Frmwll
! 16, Ra

Wub:'Probosed repairs and rencvation of, an existing Beach Resort
inp 'Survey No. 23713 and 23/17 of Colva village, Salcete
‘Taluka. :

L This has a. reference to your applica tlon No. NIL ddtcd Jamiary
16, 2ong Qeeking the approval of the Goa Coastal Zone Managenent
4ULHJJJL' (CCzZME) fox tﬁc albove cited pLobosal. The sulid propousal WdS:
ﬂlOCbmael and placed for ithe consideration of the GCIZIMA in LLo Z55h
westing held S, 20™ April Zp06. After examining the site inupection
Lot Vlé‘d -vis 'the earlicr approvals granted Lo Lhe Résoxt the
CCLiA was pleased to grant its approval for the Proposed repairs anq
renovation of the said existing Beach Resort in Survey No. 23/13 and’

23/17 bf'Lo’va v1llage, Salcete Taluka.

This éppxovaluis subject to the following conditions:

A The. perm1331on ~is. granted as per the’ endorsed plan rereby
‘anhed : . : I
25 Frior to the commencement of the eralrS/anOthl; ’ worlk, it

vill be ~incumbent upon the ‘applicant-to obtain ‘the ‘licence fLom
the VJllage Panchavyat of Sernaoatlm \Vanelim, Colvs & bcnddu;Lm.
S Thlo permission is liable to be/revo cd if it is found, at any
' ‘;Lage, that  the appliéation contained false- infermati ion/wrong:
pl anmcalculatlons/documentu . ©r'  any . other incorrect/wrono
‘apcoupanﬂments. -
4. The coupletion of the repalr work should be informed to this
ol fice for the purposes of vpr'f1c~tﬂon. : S

W ol
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]‘Publl( drcess to the beach,
hehould be left fLLe of any obarructlon.

triek Resort should make all ¥

‘uLLangements for

81

The R\'éitligheuid udopt all posﬁiﬁle eco—f;iendly Mmeasures
“”GQOsLed below' Cr LN L Lo : i :

of ‘enerqgy
Solar

RS,

i) o Use of nonﬂconVUnLlonql

Ly
. bhould be promoted (ed.
: phoLo voltalc llghLlng sy‘iem ete.)

At T gtorage for

and Lande]P SOUrCEs
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GOA COASTAL ZONE MANAGEMENT AUTHORITY
C/o Department of Science, Technology & Environment.
Opp. Saligao Seminary, P.O. Saligao, Bardez, Goa 403 511
Phone: (0832) 2407186, 2407187, 2407 189 Fax 90832) 2407186

REF NO: GCZMA/S/311/1539 DATE: 18/05/2006

To,

Shri Alexio Sequeira,
Ermelinda Resorts. Pvt. Ltd
446, Raia, Salcete — Goa 403 720

Sub:  Proposed repairs and renovation of an existing Beach Resort in Survey
No. 23/13 & 23/17 of Colva village, Salcete Taluka

Sir,

This has reference to your application No. NIL dated January 16. 2006 seeking
the approval of the Goa Coastal Zone Management Authority (GCZMA) for the
above cited proposal. The said proposal was processed and placed for the
consideration of the GCZMA in its 25" meeting held on 20™" April 2006. After
examining the site inspection report vis-a-vis the earlier approvals granted to
the Resort, the GCZMA was pleased to grant its approval for the proposed
repairs and renovation of the said existing Beach Resort in Survey No. 23/13

and 23/17 of Colva village, Salcete Taluka.

This approval is subject to the following conditions:

1. The permission is granted as per the endorsed plan hereby annexed.

637
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2. Prior to the commencement of the ‘repairs/renovation” work, it will be
incumbent upon the applicant to obtain the licence from the Village Panchayat
of Sernabatim, Vanelim, Colva and Gandaulim.

3. Thia permission is liable to be revoked if it is found, at any stage, that
the application contained false information/wrong plans/calculations/documents
or any other incorrect/ wrong accompaniments.

4, The completion of the repair work should be informed to this office for
the purposes of verification

5. The Resort should adopt all possible eco-friendly measures suggested
below:

i). Use of non-conventional and renewable sources of energy should be
promoted (e.g. Solar water heating system, Solar phot-voltaic lighting system
etc)

i) Roof harvesting of rainwater and its storage for supplementary use.

i) An appropriate system of collection, segregation treatment and disposal of
solid waste through the following measures:

a. *Vermi-composting/composting’ of all biodegradable wastes and its use
for gardening within the Resort area.

b. . Segregation of all recyclable wastes and promotion of recycling
through appropriate arrangements.

C. Aiming for a plastic free Resort by abandoning the use of bags,
wrappers, cups, bottles etc. made of non-biodegradable materials.

d. Sale of all reusable items.

iv) Use of drip irrigation, sprinkler irrigation, mulching etc., wherever feasible.
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v) Use of compost and organic manures instead of chemical fertilizers.

6. Public access to the Beach, if any, in the vicinity of the Resort should

be left free of any obstruction.

7. Prior to its operationalisation, the Resort should make all arrangements for
the full treatment of sewage and other waste waters and should obtain the

Consent to Operate from the Goa State Pollution Control Board (GSPCB).

Yours faithfully

Sd/-

(Dr. N.P.S.Varde)

Member Secretary, GCZMA

Copy to the Panchayat Secretary, Village Panchayat of Sernabatim, Vanelim,

Colva and Gandaulim.

t.t.c

e
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Annexure A47

ARCH. JOSE CARLOS DA VEIGA GRACIAS
54 Borda Fatorda Goa 403602
Ph.: 2705520/9850471243

Date ; 13/11/12 \“\ e

9
‘ @\\‘o"

To,
The Sarpanch, il

Villége Panchayat of Sernabaﬁm, Vanelim, Colva and Gandaulim,

Colva — Salcete — Goa.

Sub.: Submission of plans in respect of project approv‘ed in
property surveyed under no.23/13 & 17 of Colva village

“further to our site inspection of the same.
Sir,

Further to our inspection of the property surveyed under no.23/13 & 17 of Colva village
and the project approved in it on 07/11/12, along with other panch members, Panchayat
Secretary and the owner’s representative, please find herewith a plan prepared by me
showing the boundary and other dimensions of the same as taken at site vis-a-vis those
shown in or scaled from thé approved plan. I am also enclosing a copy of the survey plan
- of the property with the béimdary diménsions and one random width dimension (as taken
at site) scaled by me. Also enclosed please find the plan used by me to note down the

dimensions taken at site.

Yours sincerely,

G

Jose Carlos dia Vziga Gracias
b . Architect

"7~ Goa.
h SBECGRETARY
. Village Panchayat
QERT\F\E‘D BY ™  SserNABATIM, VANEL

COLVA % GANDAULIM
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Following is the digital version of the map that was annexed in Annexure

14, Pg. 57 of the Original Application:

1. Following map shows the original structures that were proposed to

be constructed prior to the enforcement of CRZ Notification, 1991
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2. Following map shows the structures that were reconstructed by the

Project Proponent based on permissions for ‘repair and renovation’

issued in 2006 and 2008 by the Respondent No. 1:
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3. Following map is the latest reconstruction of the structures

undertaken by the Project Proponent based on the Technical

Clearance issued on 15.04.2013
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(2016) 10 Supreme Court Cases 701

(BEFORE DR T.S. THAKUR, C.J. AND A.M.
KHANWILKAR AND DR D.Y. CHANDRACHUD, JJ.)

ANIL HOBLE .. Appellant;
Versus

KASHINATH JAIRAM SHETYE
AND OTHERS .. Respondents.

b Civil Appeal Diary No. 26024 of 2016, decided on October 7, 2016

A. Environment Law — National Green Tribunal Act, 2010 — S. 22
— Appeal to Supreme Court against orders of NGT — Reappreciation of
evidence — Only where it is demonstrated that decision of Tribunal suffers
from error apparent on face of record or is perverse (Paras 9, 15 and 16)

c B. Environment Law — Water/River/Coastal Pollution — Coastal Areas/
Wetlands/Coastal Regulation Zone Notifications — CRZ Policy dt. 19-2-1991
— Unauthorised construction falling within prohibited area, endangering
river and coastal ecosystem — Demolition of, upheld — Further held,
permission granted by Goa Coastal Zone Management Authority (GCZMA)
would not be of any assistance as it was contrary to directions of High Court

d — Respondent contended before NGT that building of appellant
constructed in violation of Coastal Regulation Zone was leading to pollution
of coastal and river ecosystem — Tribunal concluded that building was
unauthorised and should be demolished — Sustainability of

— Held, when appellant purchased plot it had a small structure standing
thereon used as garage but now there stood a different structure — It was
unauthorisedly developed after 19-2-1991 the day from which notification
of Coastal Regulation Zone (CRZ) Policy came into force — This structure
was within 100 m from high tide line — That structure was different from
what was originally purchased — CRZ Policy prohibits construction within
200 m from high tide line treating it to be “No Development Zone” — Only
activity permissible was repairs of authorised structures — There is no reason to
doubt correctness of finding of fact recorded by Tribunal that this unauthorised
structure fell within 100 m of high tide line — Further, Tribunal was correct in
holding that plot purchased by appellant and structure about which respondents
complained of were one and same — As long as directions issued by High
Court in Geoa Foundation, WP No. 422 of 1998, order dt. 13-10-2006 (Bom),
were in force, any permission granted contrary to these directions was nullity
9 and non est Thus, permission granted to appellant by Goa Coastal Zone
Management Authority (GCZMA) would not be of any assistance as it was
contrary to directions of High Court — Since structure being unauthorised,
it could not be used for whatever purpose and, therefore, it is required to be
demolished — Issue whether CRZ Policy prohibits change in use of structure
not considered — Hence, appeal dismissed — National Green Tribunal Act,
2010, Ss. 14 and 22 (Paras 9 to 16)
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Kashinath Jairam Shetye v. Srinet Kotwlae, 2015 SCC OnLine NGT 117; Anil Hoble v.
Kashinarh Jairam Sherye, MA No. 180 of 2015 in Review Application No. 15 of 2015,
decided on 14-12-2015 (NGT), gffirmed

Goa Foundation v. Panchayar of Condolim, WP No. 422 of 1998, order dated 13-10-2006
(Bom), referred 1o

Appeal dismissed G-D/57613/C

Advocates who appeared in this case :
A. Venayagam Balan, Advocate, for the Appellant.

Chronological list of cases cited on page(s)
1. 2015 SCC OnlLine NGT 117, Kashinath Jairam Shetye v. Srinet
Korwlae 702c-d, 706f-g

2. MA No. 180 of 2015 in Review Application No. 15 of 2015, decided
on 14-12-2015 (NGT), Anil Hoble v. Kashinath Jairam

Shetye 702d, 704c¢
3. WP No. 422 of 1998, order dated 13-10-2006 (Bom), Goa
Foundation v. Panchayar of Condolim 703e-f, 706f-g

The Judgment of the Court was delivered by

A.M. KHANWILKAR, J.— Delay condoned. This appeal arises from the
final judgment and order passed by the National Green Tribunal (Western Zone)
Bench, Pune dated 29-5-2015 in Kashinath Jairam Shetye v. Srinet Koiwlae!
and dated 14-12-2015 in Anil Hoble v. Kashinath Jairam Shetye?.

2. Respondents 1-4 had filed an application before the Tribunal under
Section 14(1) read with Section 14(3) of the National Green Tribunal Act, 2010
complaining about degradation of environment on account of unauthorised
construction on plot of land falling within CRZ (IIT) (No Development Zone
— in short “NDZ"”).

3. According to the said respondents (original applicants), the appellant
(original Respondent 3) was responsible for construction of a commercial
building on plot of land bearing Chalta No. 1/PTS No. 10, Panjim City
and Survey No. 65/1-A, Village Morombio Grande in Merces Panchayat,
without obtaining necessary permission from the authorities concerned. That
construction is detrimental to the coastal ecosystem and river ecosystem; and
is also likely to cause pollution of river water due to the commercial activities
of the bar and restaurant. It was alleged that the appellant exerted political
influence to facilitate construction of the unauthorised structure on the said plot.

4. The appellant opposed the said application by raising preliminary
objections. Firstly, that the subject application was not maintainable—as
remedy of appeal under Section 16 against the decision of the authority
could be preferred. Secondly, the applicants had failed to comply with the
procedure prescribed under Rule 13 of the National Green Tribunal (Practices
and Procedure) Rules, 2011. Thirdly, the application was barred by limitation
— as the cause of action had arisen soon after the construction work was
commenced in the year 2011. The application, however, was not filed within 6

1 2015 SCC OnLine NGT 117
2 MA No. 180 of 2015 in Review Application No. 15 of 2015, decided on 14-12-2015 (NGT)
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months therefrom. Further, a writ petition for similar challenge was filed before
the High Court and has since been withdrawn. No liberty has been given by

a the High Court to the applicants to pursue the same cause of action. On merits,
it was asserted that the structure was in existence prior to 19-2-1991 when
the CRZ Policy came into force. It was used as a garage at the relevant time.
The appellant after purchasing the plot and the structure standing thereon vide
registered sale deed dated 3-8-1992, initially used it for motor garage and allied
activity. The same structure after repair and renovation was used as restaurant

p and bar. In substance, the stand of the appellant was that since the structure was
in existence prior to 19-2-1991, the change of user after taking permission of
the authorities concerned would not make the same unauthorised. The appellant
had taken due permission of the competent authority for re-roofing and re-
flooring of the structure. It was not a case of construction of a new structure
within the No Development Zone (NDZ) as is contended.

c 5. The Tribunal after analysing the documentary evidence including the
survey reports brought on record by the parties, negatived the plea of the
appellant that the structure as it exists at present was constructed prior
to 19-2-1991. The Tribunal recorded that finding on the basis of the contents of
the registered sale deed dated 3-8-1992 executed in favour of the appellant by
the original owner of the plot, the House Property Revenue Records, settlement

d of land records, no-objection certificate given by the panchayat, Inspection
Report dated 2-5-2012, and also the contents of the affidavit filed by the
appellants. The Tribunal held that the structure as existed prior to 19-2-1991,
on plot of land bearing Survey No. 65/1-A or in Survey No. 83/2-A of Village
Morombio Grande in Merces Panchayat, falling within 100 m distance [in CRZ
(III) area], was a small structure at the corner of the said plot and was used as

e a garage.

6. The Tribunal then relied on the decision of the High Court of Bombay
in Goa Foundation v. Panchayat of Condolim3, in which directions were issued
to the State Authorities to take action against such unauthorised structures and
constructions put up on the land falling within CRZ (III) area in Goa, village or
town-wise after 19-2-1991; and further that permission can be granted “only”

f for repair and renovation of the existing “dwelling units” in such areas. The
Tribunal following that decision observed that the structure other than the
original structure as existed on 19-2-1991, standing on land Survey No. 65/1-A
or in Survey No. 83/2-A of Village Morombio Grande in Merces Panchayat in
South Goa be demolished forthwith after following the due process.

7. The directions given by the Tribunal read thus:

g
“(a) All the structures, including restaurant and bar/pub and allied
structures standing in the land Survey No. 65/1-A or in Survey No. 83/2-A
of Village Morombio Grande, shall be demolished by Deputy Collector,
South Goa, within the period of six (6 weeks).
h

3 WP No. 422 of 1998, order dated 13-10-2006 (Bom)
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(b) We direct Respondent 3 Anil to pay amount of Rs 20 (twenty) lakhs
as costs of degradation of environment and violation of CRZ Notification,
1991, within six (6) weeks to the Environment Department, Government of
Goa along with costs of Rs 5000 (five thousand) as litigation costs, which
be equally disbursed in favour of all the applicants.

(¢) GczMA is directed to hold enquiry regarding houses/illegal
structures of CRZ area about which permission might have been obtained
without following due procedures and to take appropriate action against
the violators of CRZ Notifications.

(d) The compliances about demolition of illegal structures of
Respondent 3 and payment of costs, shall be reported to the Tribunal within
six (0) weeks.

(e) The application is accordingly disposed of.”

The appellant thereafter filed review petition before the Tribunal which,
however, was dismissed on 14-12-20152, thus reiterating the direction already
issued by the Tribunal.

8. Aggrieved, the appellant has filed the present appeal challenging both
the judgments on the original application and the review application. According
to the appellant, the finding of fact recorded by the Tribunal with regard to
the status of the structure standing on the subject plot is manifestly wrong. It
was then contended that even the finding of the Tribunal that permission can
be granted only for repair or renovation of dwelling units, was contrary to the
CRZ Policy document. Further, the CRZ Policy document does not restrict the
user of the existing structure or disallow the change of user therein. Further,
the appellant having taken due permission of the competent authority to use the
structure as restaurant and bar must prevail. In the alternative, it is submitted
that the appellant was entitled to repair and renovate the original structure as
it existed on 19-2-1991 and use it for the purpose/activity permissible after
taking approval of the competent authority in that behalf. The learned counsel
for Respondent 5 invited our attention to the relevant documents, in particular
to the show-cause notice issued by Goa Coastal Zone Municipal Authority
(GCczZMA) dated 25-5-2012 and the Report of the Enquiry Committee (GCZMA)
dated 30-2-2014 which concluded that there was no violation of the CRZ
Regulation.

9. The appellant has not seriously pursued the preliminary objections which
were otherwise raised in the reply to the application filed before the Tribunal
and rejected by the Tribunal. The principal argument of the appellant is that the
factual finding recorded by the Tribunal about the status of the structure on the
subject plot is manifestly wrong. In the first place, merely because remedy of
appeal is provided against the decision of the Tribunal before this Court that
does not mean that this Court must reappreciate the entire evidence on record
and specially when the same has already been analysed by the Tribunal, unless

2 Anil Hoble v. Kashinath Jairam Shetye, MA No. 180 of 2015 in Review Application No. 15 of
2015, decided on 14-12-2015 (NGT)
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the appellant is able to demonstrate that the finding recorded by the Tribunal
suffers from error apparent on the face of the record or is perverse. Nevertheless,

a Wwe permitted the appellant to refer to the relevant contemporaneous record
which has already been extensively analysed by the Tribunal. On going through
the said documents, we are not in a position to take a view different than the
view already taken by the Tribunal.

10. We find that when the appellant purchased the subject plot vide
registered sale deed dated 3-8-1992, only a small structure at the corner of the

b said plot was in existence and was used as a garage and which was indisputably
within 100 m from the high tide line. On this finding, it necessarily follows, that

the structure as it exists now is quite different — both in shape, size and location
being in the middle of the plot. Obviously, it is an unauthorised structure
constructed after 19-2-1991. The CRZ Policy dated 19-2-1991 prohibits any
construction up to 200 m from the high tide line. It is to be treated as “No

¢ Development Zone”, except for repairs of existing “authorised structures” not
exceeding specific permissible FSI, plinth area and other norms for permissible
activities including facilities essential for such activity under the Notification.

11. The relevant clause in the said Notification, dealing with land area
falling within CRZ (III) area reads thus:

CRZ (III)

(i) The arca up to 200 m from the high tide line is to be earmarked
as “No Development Zone”. No construction shall be permitted within this
zone except for repairs of existing authorised structures not exceeding existing
FSI, existing plinth area and existing density, and for permissible activities
under the Notification including facilities essential for such activities. An
authority designated by the State Government/Union Territory Administration
may permit construction of facilities for warter supply, drainage and sewerage
for requirements of local inhabitants. However, the following used (sic users)
may be permissible in this zone: agriculture, horticulture, gardens, pastures,
parks, play fields, forestry and salt manufacture from sea water.

(ii) Development of vacant plots between 200 and 500 m of high tide line in
designated arcas of CRZ (III) with prior approval of Ministry of Environment
and Forests (MoEF) permitted for construction of hotels/beach resorts for
temporary occupation of tourists/visitors subject to the conditions as stipulated
in guidelines at Annexure II.

(iii) Construction/Reconstruction of dwelling units between 200 and

500 m of the high tide line permitted so long it is within the ambit of traditional

9 rights and customary uses such as existing fishing villages and gaothans.
Building permission for such construction/reconstruction will be subject to the
conditions that the total number of dwelling units shall not be more than twice

the number of existing units; total covered area on all floors shall not exceed

33 per cent of the plot size; the overall height of construction shall not exceed

9 m and construction shall not be more than 2 floors—ground floor plus one

h floor. Construction is allowed for permissible activities under the Notification
including facilities essential for such activities. An authority designated by



650
SCG

ONLINE®

True Print’

®

SCC Online Web Edition, © 2024 EBC Publishing gt5td.

Page 6 Thursday, April 11, 2024

Printed For: Mr. Ritwick Dutta

SCC Online Web Edition: http://www.scconline.com

TruePrint™ source: Supreme Court Cases, © 2024 Eastern Book Company. The text of this version of
this judgment is protected by the law declared by the Supreme Court in Eastern Book Company v. D.B.
Modak, (2008) 1 SCC 1 paras 61, 62 & 63.

706 SUPREME COURT CASES (2016) 10 SCC

State Government/Union Territory Administration may permit construction
of public rain shelters, community foilets, water supply, drainage, sewerage,
roads and bridges. The said authority may also permit construction of schools
and dispensaries, for local inhabitants of the area, for those panchayats
the major part of which falls within CRZ if no other area is available for
construction of such facilities.

(iv) Reconstruction/Alterations of an existing authorised building
permitted subject to (i) to (iii) above.” (emphasis supplied)

12. Relying on sub-clauses (i), (iif) and (iv) of the Notification, it was
contended that the Tribunal committed error in law on two counts. Firstly, in
assuming that the structure within CRZ area can be used only as a dwelling
unit, and secondly, that repairs and renovation permission can be given only
to such dwelling units. This submission does not commend us. Sub-clause (7)
plainly mandates that “no construction” of any kind be permitted within 200
m from the high tide line. That area has to be treated as “No Development
Zone”, except for repairs of “existing authorised structures” (on the date of the
Notification i.e. 19-2-1991) and not exceeding the permissible FSI, plinth area
and density and for permissible activities. Sub-clause (iii) deals with CRZ area
between 200 to 500 m of the high tide line with which we are not concerned
in the present case. Inasmuch as, the finding of fact by the Tribunal about the
location of the plot is that the plot was within 100 m from the high tide line.
There is nothing to doubt the correctness of this finding.

13. The moot question then is: whether the structure as it existed when
the respondents moved the Tribunal complaining about violation within the
CRZ area was the same structure as on 19-2-1991 when the CRZ Policy came
into being? That finding of fact has been answered against the appellant by the
Tribunal and we must agree with the same. For, the structure as it existed when
the plot was purchased by the appellant on 3-8-1992 was a small structure at the
corner of the subject plot and was used only as a garage or for repairs of vehicles
and allied activity. The structure in respect of which complaint has been made
before the Tribunal was completely different in shape, size and also location
for which reason the Tribunal issued direction to remove the same. The view
taken by the Tribunal relying on the decision of the Bombay High Court, which
the Tribunal was bound to follow, permitted retention of only dwelling units
within CRZ (IIT) area and constructed prior to 19-2-1991. The direction given
by the High Court in Goa Foundation3 have been reproduced by the Tribunal in
para 12 of the impugned judgment, which reads thus: (Kashinath Jairam casel,
SCC OnLine NGT)

“12. The Hon’ble High Court summarised findings and gave directions
in para 32 as follows:

(A) To conduct survey and enquiry as regards the number of
dwelling units and all other structures and constructions which were

3 Goa Foundation v. Panchayat of Condolim, WP No. 422 of 1998, order dated 13-10-2006 (Bom)
1 Kashinath Jairam Shetye v. Srinet Kotwlae, 2015 SCC OnLine NGT 117
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existing in the CRZ-III zone in Goa, village or town-wise as on
19-2-1991 and increase in number thereof thereafter, datewise.

(B) To identify on the basis of permission granted for construction
of the dwelling units which are in excess of double the units with regard
to those which were existing on 19-2-1991.

(C) To identify all types of structures and constructions made in
CRZ-III zone, except the dwelling units, after 19-2-1991 in the locality
comprised of the dwelling units and to take action against the same for
their demolition in accordance with the provisions of law.

(D) To identify the open plots in CRZ-III zone which are available
for construction of hotels and to frame appropriate policy/regulation
for utilisation thereof before they are being allowed to be utilised for
such construction activities.

(E) Till the survey and enquiry is completed, as directed above, no
new licence for any type of construction in CRZ-III zone shall be issued
or granted and no new structure of whatsoever nature shall be allowed
to be constructed in CRZ-III zone, except repairs and renovation of
the existing houses which shall be subject to the appropriate order on
completion and result of the survey and enquiry to be held as directed
above and this should be specifically stated in the licences to be granted
for the purpose of repairs and/or renovation of the existing houses.

(F) Respondent 5 to conduct an enquiry and fix responsibility for
the violation of the CRZ notification in relation to Clause III of CRZ-
III zone and to take appropriate action against the persons responsible
for such violation of the provisions of the Environmental Protection
Act and the said notification in relation to the CRZ-III zone.

(G) All these directions stated above are in relation to the CRZ-III
zone in Goa in terms of the said notification.

(H) The survey and enquiry should be conducted as expeditiously
as possible and should be concluded preferably within a period of six
months, and in any case, by 30-5-2007, and report in that regard should
be placed before this Court in the first week after the summer vacation
of 2007, for necessary further order.

(I) Meanwhile, on conclusion of the survey and the inquiry,
necessary action should proceed against the offending structures and
reportin that regard also should be placed along with the above referred
report.

(J) Respondents 3 and 4 shall ensure prompt compliance with
the directions given in this judgment and shall be responsible for
submitting the report required to be submitted as stated above.

(K) All the records relating to the survey and the inquiry should
be made available to the public and in that regard a website should
be opened and the entire material should be displaced on the website.
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Respondent 3 should ensure due compliance with this direction by
10-6-2007.

(L) Respondents 1 and 3 shall pay costs of Rs 10,000 in each of
the petitions to the petitioners.

(M) Report to be received from the respondents should be placed
before this Court in the third week of June, 2007.

(N) Rule is made absolute in above terms.”

So long as these directions are in force, the State Authorities or municipal
authorities were bound by the same and they could not have granted permission
to any applicant in breach thereof. Any permission given contrary to those
directions must be viewed as nullity and non est, having been given in complete
disregard of the directions of the High Court. Thus, the permission granted to
the appellant by GCZMA would be of no avail, as it is not consistent with the
directions of the High Court.

14. The fact remains that the structure directed to be demolished by the
Tribunal, was obviously erected after 19-2-1991. That being an unauthorised
structure within the meaning of sub-clause (i) quoted above, could not be used
for any purpose whatsoever and was required to be demolished. Therefore, the
finding recorded by the Tribunal and the consequential directions given in that
behalf are unassailable.

15, In this view of the matter, it is not necessary for us to dilate on the
argument as to whether the CRZ Policy prohibits change of user of the structure
which was in existence on 19-2-1991, so as to be used as a restaurant and bar.
In our opinion, on the facts of the present case, no substantial question of law
much less of great public importance arises for our consideration.

16. Hence, this appeal must fail and the same is, therefore, dismissed with
no order as to costs.
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| Annexure A-19
o (Colly).
3 L S No. 19/DSLR/Resurvey Cell/CRZ-Survey/09/09/ |4-02Q 3 7
Government of Goa, -

3y U . . Directorate of Settlement &
i Land Records, Panaji-Goa.

Date: 26/12/2011.

To,

e Member Secretary,
Goa Coastal Zone Management Authonty
Saligao, Bardez — Goa.

Sub: Construction in Survey No. 23/13 & 23/17 of Colva village of
Salcete Taluka.

Sir,

I am directed to refer to your letter No.GCZMA/S/311/999 dated 05/12/2011
requesting to carry out resurvey of structures in CRZ area in respect of Survey No. 23/13
& 23/17 of Colva village of Salcete Taluka to verify the present plinth area vis-a-vis
survey conducted earlier pursuant to directions of Hon’ ble High Court in Writ Petition
No. 150/1998 and Suo-Moto W.P. No. 2/2006. In this regard, please find enclosed
herewith copy of plan showing structures resurveyed on 15/12/2011 alongw1th plinth area
of the structures. '

Please note that the legalitx/ illegality of all structures shown on the plan
enclosed herewith is not known to this Directorate and therefore the lan enclosed
=2 SOWR 10 LS Directorate and therefore the plan enclosed
shall not be used for any purpose such as development of structures/ vacant areas

shown on this plan, revemue surve matters, obtaining licenses, permissions.

conversion of land, etc. and whatsoever other work relating to development of the
. }

area. The plan enclosed herewith is particularly issued o for_reference and
’un‘dérStahding purpose.

Fyrther, it is also informed that this office does not have any information

regarding year/duration of constructions of newly surveyed structures, i.e. whether

+ constructed prior to 1991 or after 1991 and the structures shown on the plan are features

ex1snng during the penod of CRZ survey.

NS MAMQ kob L
(wjé%/ (D.\=Pednekar )
Supdt. of Survey & Land Records

‘ Panaji — Goa.
Encl: As above(&ieepies}-
“Q
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GOVERNMENT OF GOA
Directorate of Settlement and Land Records

PANAJI - GOA

Plan showing structurcs re-surveyed during survey
conducted as per the directions of Goa Coastal Zone
Management Authority vide letter No. GCZMA/S/311/999

dtd. 05/12/2011 inSurveyNo.23 /13,17 of Colva
village of Salcete Taluka, falling within the distance of 200mts. from
N High Tide Line extracied from certified CRZ map of village Colva.
,/\ \ Scale 1:1000
\ 1,/
TE:-

THE LEGALITY / ILLEGALITY OF STRUCTURES SHOWN ON THIS
PLAN IS NOT KNOWN AND THEREFORE THIS PLAN SHALL NOT
BE USED FOR ANY PURPOSE SUCH AS DEVELOPMENT OF
STRUCTURES, REVENUE SURVEY MATTERS, OBTAINING LICENSES,
PERMISSIONS, CONVERSION OF LAND, ETC. THIS PLAN SHALL BE
USED FOR RI\‘.FER(,NCE PURPOSE ONLY.

|

STRUCTURES RE-SURVEYED DURING

\ ; No2d SURVEY IN THE MONTH OF DECEMBER,2011.
2 L —
X EXISTING SWIMMING POOL
POOL DECK

EXISTING SECURITY CABIN.

¢ | STPUNIT. |

. v COMPOUND WALL
==  GATE
!
PLINTH AREA DETAILS
- 14 TOTAL PLINTH AREA OF ALL r'OTALPLINTHAREAOFALL
STRUCTURES AS PER SURVEY STRUCTURES AS PER SURVEY

CCONDUCTED ON 07/04/2009 =2117 m2.

CONDUCTED ON 15/12/2011 =2030 1 .

Note :- " AREA OF SWIMMING POOL
This plan shall be read AS PER SURVEY CONDUCTED
in conjunction with the ON 07/0472009=115m .

letter No.19/DSLR/Resurvey cell/CRZ-Survey/09/09/ | 402 03

l/\m« OF SWIMMING POOL
|AS PER SURVEY CONDUCTED
ON 18/1222011=115m %,

dd. 24/12/20ll.

Surveyed on 15/12/2011 by :-
Shri Patrick Gonsalves (H.S.)

Shri Rajesh Harmalkar (F.S.)

Prepared by :- Clancy Fernandes (F.S.) f %

Computer Generated On 22-12-2011

|
Compared by| :- K.Pangdfn (Supervisor)

File No.19/DSLR/Resurvey cel/CRZ-Survey/09/09

/

!

)
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No. 19/DSLR/Resurvey Cell/CRZ-Survey/09/09/ ;2 SE&e
Government of Goa,

Member Sceriary -

,,Glfd Zdl\:‘/\ Directorate of Settlement &
WA X s
Dita 'Q&'I © Land Records, Panaji-Goa,

Date: 30/07/2012.

"To,

~Fhe Member Secretary,
- Goa'Coastal Zone Management Authority,
Saligao, Bardez - Goa,

Sub:  Repairs & Renovation /Reconstruction of an existing beach resort
in Survey No. 23/13 & 23/17 of Colva village of Salcete Taluka,

Sir,

I'am directed to refer to your letter No.GCZMA/S/311/482 dated 23/07/2012
requesting to carry out mapping of structures in respect of Survey No. 23/13 & 23/17 of
Colva village of Salcete Taluka 10 compare earlier details maintained by this office vis-a-
" vis maps submitted by project proponent, In this regard, please find enclosed herewith
copy of plan showing structures verified and resurveyed on 25/07/2012 alongwith pliﬁtl}
area details given in the tabular column which is self explanatory,

Please viote that the legality/ illegali of all structures shown on the plan
e\n'clo"sed herewith is not known to this Directorate and therefore the plan enclosed
shall not be used for any purpose such as develo ﬁ:ent of structures/ vacant areas
shown on_this lan, revenue surve matters oBtainin licenses ermissions.

conversion of land, ete, and whatsoever other work relatin to development of the

area. The plan_enclosed herewith is particularly issued only for reference and
undérstar_xdin

g purpose. :
Further, it is also informed that this office does not have any information

tegarding year/duration of construction of surveyed structures, i.e. whether constructed

pripf to 1991 or after 1991 and the structures shown on the plan are features existix;g
' during the period of present survey, '

Yourg faithfully,

- (AJTS, u -
Supdt. of Survey & Land Records

S . Panaji - Goa,
o Eacl: As above(two copies) )

Y4
Extigiter ¥

Y

’r\“pelun%/\'

@4
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Annexure A-20

BEFORE THE INQUIRY COMMITTEE
GCZMA

Case No. GCZMA/GEN/MISC/] 3-14/

- In the matter of Order dated 15-01-2015 of the Hon’ble High Court in Suo
Moto W.P. No.2/2006 directing GCZMA to examine the documents relied by
the Village Panchayat of Colva.i/nﬂrespect of structures existing in No
Development Zone of CRZ-III.

REPORT
1. As the direction was to examine the documents only personal hearing was given to

the concerned parties. This case pertains to M/s Tonia Estates and Resorts Pvt.Ltd

(to be referred as “the affected party”) situated in the property surveyed under

ST T T e
°

Sy.No. 23/13 and 23/17 of Village Colva. Mrs. Judith Almeida appeared for Colva
Civic and Consumer Forum.Adv. Sahish Mahambrey for the affected party

submitted the reply and documents. i i

v

2. In the feply the affected party states that the affected party is not a party in Suo

Moto W.P. No.2/2006; that the GCZMA has itself come to the conclusion that the
existing stru:;ture in survey n0.23/13 and 23/17 of Colva Village were prior to 19-
02-1991 that the GCZMA has grante.d approved. for repairs/reconstruction of tﬁc i
existing structure by permission dated 18-05-2006‘ and 31-01-2006 that the
permission gl;antcd by GCZMA has been qué;tioned by one Theodore Fernandes

in W.P.N0.751/2008 filed before the Hon’ble High Court in which there is also a £ E

challenge to repairs/reconstruction carried out by the affected party; that theré is
another W.P.N0.469/2014 pending before the Hon’ble High Court wherein the

proceeding filed by Colva Civic and Consumer Forum before the National Green

Page 10f4
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Tribunal against the affected party.in respect of same subject matter are stayed and

that Colva Civic and Consumer Forum is a party in the said Writ Petition,

3. The letter dated 18-05-2006 of GCZMA is in respect of appraval of proposed
repairs and renovation of an existing Beach Resort in survey n0.23/13 and 23/ 17w

. of Village Colva. The letter dated 18-05-2006. along with approved plan are ‘

marked as Annexure A (Colly). As GCZMA did not considered the approval for
rcpalrs and reconstruction of two existing structures marked Block A & C i in the

plan attached to letter dated 18-05-2006 Annexure A (Colly), by letter dated 30-

01-2008, GCZMA granted approval for repairs and reconstruction of two "

structures Block A and Block C in survey no0.23/13 and 23/17 of Village Colva.

The letter dated 30-01-2008 is marked as Annexure B.

. The affected party produced extracts of tHe Minutes of the 25" GCZMA meeting

held on 20-04-2006 and the Case no.3 is in respect of proposed repairs and
renovation of an existing Beach Resort in survey no.23/13 & 17 of Colva Village.
The extracts of 25" meeting are marked as Annexure C (Colly). There is reference

to the decision on the Case no.3 stating that the proposed repairs and renovations

- of the 1* phase of the existing resort which is in a dllapldated condition was

approved by examining the original approvals granted in the year 1981, 1986 and
1988 i.e. prior to the enforcement of the CRZ Notification of 1991. In the extracts
at Annexure ‘C colly’ there is reference to the background of the proposed repairs
and renovations stating that the first phase of the Resort was originally approved
on 05-05-1981 by the Colva Panchayat. The Town and Country Planning
Department subsequently approved the revised first phase plan on 24-02-1986 ‘and
that the erstwhile Ecological Development Council (EDC) in its 13" Meeﬁng

approved the swimming pool alongwith ancilliary items on 19-07-1988.

Page 2 0f4
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§ :
%/U 5. The affected party produced letter dated 23-08-2012 of GCZMA and letter dated i : in
. 30-07-2012 alongwith survey plan of DSLR which are marked as Annexure D
(Colly).The letters and plan at Annexure D (Colly) confirms that repéirs and
renovation were carried as per approved plan and within the plinth area. The
affected party produced the Technical Clearance Order dated 15-04-2013 by i
which revised Technical Clearance is granted by the Town and Country Planning .
Department for-carrying out the work of repairs and renovation/reconstruction of
existing resorts Block A, Block B (6 nos.) and Block C in survey no.23/13. and
23/17. The Technical Clearance Order dated 15-04-2013 along wiﬁ approyed

plans are marked as Annexure E (Colly).

6.. The affected party produced thé Coxﬁpletion Order dated 16-04-2013 of Town
and Country Planning Department  certifying the completion of repairs,
renovation/reconstruction of existing resort ( Block A, Block B (6 units) and % |
Block C. The completion order dated 16-04-2013 is marked as Annexure F. The.
Village Panhayat of Colva granted Occupancy Certificate to the Construction of
Renewal and Revised approval for repairs and renovation/reconstruction of
existing Resort ( Block A, Block B (6 units) and Block C of premises bearing. .

H.No.424 and H.No0.424/1. The occupancy certificate dated 13-02-2014 is marked

as Annexure G.

7. The existing Beach Resort at Colva falls within the area of 200 mtrs from the HTL
in the No Development Zone of CRZ-IIL By taking into considerations that within
the area of 200 mtrs from HTL in’ No‘ Development Zone, repairs and
reconstruction of existing structure is permissible but without exceeding the plinth
area; that the repairs and renovation/reconstruction were carried in the e‘xistiné i
Beach Resort and within ihe plinth area; that the affected party obtained approvals ; ’i
from GCZMA at Annexure B (Colly), Minutes of GCZMA Meeting Annexure C C\é( ’ ‘f

Yo

[
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(ColI_y), survey plan of DSLR at Annexure D (Colly), Technical Clearahce Order
of Town and Coimtxy Planning Department at Annexure E (Colly), Complétion
order of Town and Country Planning Department at Annexure F and Occupancy
Certificate of Village Panchayat of Colva at Annexure G, the repairs and
renovation/reconstruction of existing Resort Block A Block B (6 units) and Rlock
C in survey no.23/13 and 23/17 of Village Colva and having H.No.424 and

H.No.424/1 were camed within the plinth area and in accordance with [aw.

A"

(Afonso Araujo)
CHAIRMAN

Dated: 19 /10/2015

(Kanchan M, Lotlikar)

MEMBER
(Caetano J de Braganza)
MEMBER
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4/11/24, 7:27 PM Gmail - Copy of Rejoinder in Reply to R-3 & 4 on behalf of the Applicant in OA No. 66 of 2014 Colva Civic & Consumer F6u61

: 106
M Gmall DC Law Chambers <dclaw160@gmail.com>

Copy of Rejoinder in Reply to R-3 & 4 on behalf of the Applicant in OA No. 66 of
2014 Colva Civic & Consumer Forum V/s Tonia Estate & Resorts Pvt. Ltd. Ors

1 message

DC Law Chambers <dclaw160@gmail.com> Thu, Apr 11, 2024 at 7:27 PM
To: shivshankar.swaminathan@yutilaw.com, goacoastalzone@gmail.com, "anturkarandassociates@gmail.com"
<anturkarandassociates@gmail.com>

Bcc: rahulchoudharyy@gmail.com, "judith.almeida1707 @gmail.com" <judith.almeida1707@gmail.com>

Dear Sir,

Please find attached-Copy of Rejoinder in Reply to R-3 & 4 on behalf of the Applicant in OA No. 66 of 2014 Colva
Civic & Consumer Forum V/s Tonia Estate & Resorts Pvt. Ltd. Ors

Thanks & Regards

Counsel for the Applicant

E Rejointer to Reply R-3 & 4 on behalf of the
Applicant.odf

https://mail.google.com/mail/u/2/?ik=d841d1fa76&view=pt&search=all&permthid=thread-a:r-6243092885109174860&simpl=msg-a:r-6415720118... 11
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